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FO R E WO R D

T

his second edition of the Oregon School Construction Contract
Manual was updated in January 2018 to help school districts,
education service districts, charter schools and community colleges
understand the procurement process for design professional and
construction services. In addition, this manual includes information
regarding contract negotiations with design professionals and
contractors using the prevalent American Institute of Architects
(AIA) contracts. Finally, it contains useful information about
potential claims during and after construction.
This manual was the result of collaboration between the Oregon
School Boards Association and Ball Janik LLP. It was written and
updated by Rob Wilkinson and Chris Walters, attorneys at the
Portland law firm of Ball Janik LLP.
Just as every building relies on a solid foundation, every building
project requires a strong and thorough process to carry it to
completion. We believe this manual can provide such a foundation
for school entities planning their next construction project.
Please keep in mind as you use this manual that best efforts were
made to provide current information, but those requiring specific
assistance with construction or design issues should consult
an attorney.
Questions over contents of this manual should be directed to
Rob Wilkinson at rwilkinson@balljanik.com, Chris Walters at
cwalters@balljanik.com or OSBA at info@osba.org.

Jim Green, executive director
Oregon School Boards Association
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Introduction
OV E RV I E W

O

regon school districts, education service districts, charter
schools and community colleges frequently find themselves in
need of design and construction services. These services may range
from additions and remodels to existing buildings, to the construction
of entirely new buildings. To perform these projects, school entities
generally must follow mandated procurement rules. After the
procurement process, there remains the question of contracting
with professionals and contractors. The most commonly used form
contracts in the industry, published by the American Institute of
Architects (AIA), require careful review to ensure that the owner’s
interests are protected. Even after signing contracts, however,
school entities may encounter difficulties. In these circumstances,
both during and after construction, claims can arise between the
owner and those hired to design and perform the work.
This manual is designed to help Oregon school entities understand the
construction process from procurement through claims. It includes
chapters on the most commonly asked procurement questions,
contracting issues to consider using the most common AIA contract
forms, and general information on claims that may arise.

OVERVIEW

1

Introduction
CHAPTER 1

PRACTICE TIP:
A school owner
can adopt its own
selection criteria, but
it should be similar
to the attorney
general’s model rules
to avoid a challenge.

Procurement Rules –
Public Contracting for
Design Professional Services

S

chools and community colleges
hire architects early in the
construction process to assist with
facilities programming, to organize
consultants for planning and
engineering services, and to help
conceptualize and realize the entire
project. Oregon’s Public Contracting
Code applies to contracts between
school owners and architects. What
follows in this chapter is a review of
the Oregon Revised Statutes (ORS)
and Oregon Administrative Rules
(OAR) that govern contracts between
school owners and architects, as
well as other design professionals
and personal-service firms. These
statutes and rules are voluminous
and detailed. The following is meant
as an overview to help navigate
these codes, but a school owner
preparing for a significant project
should review these sections in detail
to ensure compliance.
Under ORS 279C.107, while
proposals for architectural services,
or other professional design and
personal services, are under review
by the school owner pursuant to its
procedures, the school owner need
not open the proposals to public
scrutiny until after executing the
contract. Even if a school owner
opens its proposal at that time,
the statute requires that the owner
“withhold from disclosure to the public
trade secrets, as defined in ORS

192.501, and information submitted
to a public body in confidence, as
described in ORS 192.502, that are
contained in a proposal.” Among
other things, in addition, this section
requires school owners to return
a proposal and all its copies if a
request for proposals is canceled after
proposals are received.
School owners must select architects
and consultants under ORS
279C.110(1) “on the basis of the
consultant’s qualifications for the type
of professional service required. A
contracting agency may solicit or use
pricing policies and proposals or other
pricing information ... only after the
contracting agency has selected a
candidate pursuant to subsection (2)
[.]” (emphasis added). However, ORS
279C.110(8) allows a school owner
to directly appoint a consultant if the
estimated cost of the architectural
or other services does not exceed
$100,000. ORS 279C.110(9) allows
a school owner to directly appoint a
consultant in an emergency, where
it may not have full knowledge of
the complete scope of services and
required compensation.
The parameters for a school owner
to evaluate an architectural or
consultant contract can be found
in ORS 279C.110(2), and may
be adjusted on a per-project
basis if the estimated cost of the
architectural or consultant services
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does not exceed $250,000. These
parameters include considering
each candidate’s:
“(a) Specialized experience,
capabilities and technical
competence, which the candidate
may demonstrate with the
candidate’s proposed approach
and methodology to meet the
project requirements;
(b) Resources committed
to perform the work and the
proportion of the time that the
candidate’s staff would spend
on the project, including time for
specialized services, within the
applicable time limits;

PRACTICE TIP:

(c) Record of past performance,
including but not limited to price
and cost data from previous
projects, quality of work, ability to
meet schedules, cost control and
contract administration;

For an emergency
or small project, a
school owner does
not need to go

(d) Ownership status and
employment practices regarding
minority, women and emerging
small businesses or historically
underutilized businesses;

through the entire
process, but can hire
a professional directly.

(e) Availability to the project locale;
(f) Familiarity with the project
locale; and
(g) Proposed project management
techniques.”
The Oregon Department of Justice
publishes administrative rules that

school owners must follow if they do
not adopt their own parameters based
on the above, titled Model Rules:
General Provisions Related to Public
Contracting, found at OAR 137-0460100 to 137-046-0480. While there
are several items here that relate to
contractors, as opposed to design
professionals, this chapter will focus
on design professionals. OAR 137046-0130(2) provides that a school
owner that opts out of the model
rules and adopts its own rules is not
subject to the model rules. Under
the model rules, OAR 137-046-0300
expresses that when all else is equal,
local services are preferred. If equal
proposals are local, or all are nonlocal, the school owner may draw lots.
This section includes guidance on
how to determine whether an offer is
“equal,” and how to draw lots.
Model rules for consultant selection
specifically, including architects and
engineers, can be found at OAR 137048-0100 to 137-048-0320. These
rules help school owners select the
most qualified consultant based
on demonstrated competence and
qualifications at a fair and reasonable
price (OAR 137-048-0130(1)).
Among other things, OAR 137-0480120(1) provides that school owners
should update their lists of qualified
prospective consultants at least once
every two years. This rule further
describes how school owners may
retain and produce records about

Do's and don'ts in hiring an architect or consultant
DO:
•

Follow model rules (found at OAR 137-046-0100 to 137-046-0480)
for consultant selection

•

Formally adopt a written document outlining screening preferences
and procedures

•

Update lists of qualified prospective consultants at least once every
two years

DON’T:
•

Directly appoint a consultant if the estimated cost of the architectural or
other services exceeds $100,000 – except in an emergency

•

Establish “price agreements” with fewer than three consultants

•

Enter contracts that would compensate design consultants for costs plus a
percentage, or for a percentage of overall construction costs
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PRACTICE TIP:
The big picture for
architect selection
is that anticipated
quality of service is
more important than
simply price.

consultants, and what these records
should contain.
Under OAR 137-048-0130, a school
owner must follow a direct appointment
procedure, an informal selection
procedure, or a formal selection
procedure. This rule again emphasizes
that pricing may only be considered
after qualifications and selection,
except for projects under $100,000
and in emergencies. The remainder of
this rule lays out detailed procedures
for how school owners may weigh
various criteria and select their
design consultants, including when
and how to consider pricing, certain
issues that arise when multiple design
consultants are under consideration,
and certain issues that arise when
design consultants offer to perform
multiple services (e.g., architecture
and engineering, civil and structural
engineering, etc.). These rules are so
detailed and numerous that they do not
lend themselves to summary recitation.
School owners will need to consult the
rules directly, or their counsel, as part
of the process.
The direct appointment procedure
under OAR 137-048-0200 allows
school owners to hire a design
consultant directly without selection
procedures if there is an emergency,
the contract is under $100,000 or
the project is a continuation of an
earlier one with that consultant under
certain conditions.
School owners may use the informal

selection procedure (OAR 137-0480210) if the fee is expected not to
exceed $250,000. This rule also
states a host of detailed requirements;
school owners should consult the
rules directly, or their counsel.
If a consultant cannot be selected
by direct appointment or the informal
selection procedure, the school owner
must use the formal selection process
outlined in OAR 137-048-0220. As
with the foregoing sections, this rule
lays out a very detailed process and
requirements that should be consulted
directly. Subsections 2 and 4 involve
requirements for the type of notice,
form of request for proposals, and
information that must be shared at
each stage. The proposals may be
sent to consultants on the abovereferenced qualified list maintained by
the school owner, or the school owner
can issue a request for qualifications
to determine a list.
If there is a tie among design
consultants, under OAR 137-0480230 the school owner must make
a selection “through any process”
that it “believes will result in the
best value for the [owner].” This
evaluation, however, cannot involve
pricing, but does emphasize as
a fallback factor a preference for
Oregon-based consultants.
A school owner can under OAR
137-048-0250 cancel a solicitation “if
[the owner] believes it is in the public
interest to do so.” This rule states that

What definitions apply to 'personal services?'
The term “personal services contract” is defined in OAR 137-046-0110(24)
to include “[c]ontracts for services performed as an independent contractor
in a professional capacity, including, but not limited to the services of an ...
architectural or land use planning consultant; ... [or] registered professional
engineer.” The term “personal services” means:
the services of a person or persons that are designated by a state
contracting agency with procurement authority under ORS 279A.050
or a local contract review board as personal services. “Personal
services” includes architectural, engineering and land surveying
services procured under ORS 279C.105 or 279C.110 and related
services procured under ORS 279C.120.
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PRACTICE TIP:
In contemporary
projects that
prioritize
environmental
benefits, the quality
of the architectural
firm may also include
its experience with
green techniques
and materials.

in such a situation, the owner is not
liable to any proposer for losses.
A school owner may establish “price
agreements” under OAR 137-0480270, provided it does so with no
fewer than three consultants. Under
a price agreement, a consultant
will perform services for a certain
price pursuant to future work orders,
without a school owner committing
to additional purchases. The
remainder of the rule lays out detailed
requirements for such an agreement.
Specific provisions of contracts
between school owners and design
consultants can be found in OAR
137-048-0300. This rule provides
that school owners shall not enter
contracts that would compensate
design consultants for costs plus a
percentage of those costs, or for a
percentage of overall construction
costs. The rule also prohibits
contracts with design consultants
that are solely on a “time and
materials” basis unless there is a
maximum amount payable. This rule
finally prohibits school owners from
buying any materials from design
consultants, with exceptions for
design build agreements and energy
performance agreements.
If a contract is terminated, OAR 137048-0310 describes the conditions
under which it can be reinstated.
Generally, if it is within one year and
the school owner thinks it can and
should proceed with the work, the
contract can be reinstated. Finally,
OAR 137-048-0320 provides that
contracts may be amended if, in the
discretion of the school owner, the
amendment is within the scope of
the original solicitation documents,
and not materially adverse to the
design consultant.
If two proposals are equally matched,
under ORS 279C.110(4) the school
owner “may select a candidate
through any process the contracting
agency adopts that is not based
on the candidate’s pricing policies,
proposals or other pricing information”
(emphasis added).

Once a candidate is selected, under
ORS 279C.110(5) the school owner
shall refine the scope of services
and compensation so that these are
“reasonable and fair to the contracting
agency as determined solely by the
contracting agency.”
The first time that the school
owner can consider pricing of the
architectural or consultant services
is found in ORS 279C.110(6). Only
when the school owner determines it
is not able to negotiate a “reasonable
and fair” contract may it formally
terminate negotiations with the
selected candidate, then proceed
to commence negotiations with
the next most qualified candidate.
Thereafter, “the negotiation process
may continue in this manner
through successive candidates until
an agreement is reached or the
contracting agency terminates the
consultant contracting process.”
The rest of ORS 279C.110(7) has
specific reporting requirements that
school owners must follow.

•

Statutory limits on an
architect’s specifications

Architects create “specifications”
for projects that state the types of
products that may be used, from
window types and roof materials
down to paper-towel dispensers
in washrooms. By statute, ORS
279C.345, these specifications
may not require any product by any
brand name or mark, nor the product
of any particular manufacturer or
seller, unless under section (2)
of that statute, the school owner
expressly finds that it is unlikely
a precise specification will “(a) …
encourage favoritism in the awarding
of public improvement contracts or
substantially diminish competition
for public improvement contracts;
(b) The specification of a product by
brand name or mark, or the product
of a particular manufacturer or seller,
would result in substantial cost
savings to the contracting agency;
(c) There is only one manufacturer
or seller of the product of the quality

CHAPTER 1: Procurement Rules – Public Contracting For Design Professional Services

5

required; or (d) Efficient utilization
of existing equipment or supplies
requires the acquisition of compatible
equipment or supplies.”
Another aspect of the project that
affects architectural specifications is
the use of green energy technology.
ORS 279C.527 requires as follows:
“a public improvement contract for the
construction of a public building or for
the reconstruction or major renovation
of a public building, if the cost of the
reconstruction or major renovation
exceeds 50 percent of the value
of the public building, shall contain
and reserve an amount equal to at
least 1.5 percent of the total contract
price for the purpose of including
appropriate green energy technology”
as part of the work. This is something
that school owners and design
professionals will likely discuss early
in the project.

•

•

Minority, women-owned
and emerging
businesses

An architect or engineer may qualify
for a minority or women-owned
business preference when providing
services to a government agency if
the architect or engineer qualifies
under ORS 200.005 and 200.045.
See also OAR ch. 123, div. 200
(certification procedures). The terms
“minority” and “minority or women
business enterprise” are defined in
ORS 200.005(4)-(5).

The Oregon Tort
Claims Act

Another statute that affects contracts
between school owners and design
professionals is the Oregon Tort
Claims Act (OTCA). Contracts for
design services frequently incorporate
and refer to other parties, such as
general contractors. A school owner
enjoys the privileges and immunities
of the act, ORS 30.260–30.300. The
construction manager, designer,
contract administrator, and contractor
may be classified as “agents” and,
therefore, subject to the OTCA.
This requires certain formalities,
such as notice of claim. See, e.g.
ORS 30.275. School owners should
clarify in the contracts who may be
considered an agent to control this.
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Introduction
Design Professional
Contracts – Preparing
the AIA Form

CHAPTER 2

T

his chapter analyzes an industry
standard form of contract, the
American Institute of Architects
form B101-2017, Standard Form
of Agreement Between Owner and
Architect (Appendix I). Other forms
may be used, and this form itself may
be revised by the school owner to
meet its needs. This chapter will focus
on the B101 form because it is so
commonly used.
There is little to negotiate as far as the
procurement statutes, rules and laws
in Chapter 1. It is primarily a matter
of reading and following the detailed
statutory and legal requirements. With
a contract, however, a school owner
is in the position of negotiating terms
most beneficial to it. The following
review surveys some, but not all,
considerations that arise in the 2017
edition of the B101 contract form and
points out opportunities for a school
owner to improve language in its
favor. Every project is different, and
every school owner and architectural
firm is different. Therefore, this

PRACTICE TIP:
Try to include as
much as possible as
“basic services.”

discussion seeks to highlight some
provisions that a school owner should
address in negotiating the B101
document.

1. Details of the
B101-2017 contract

The contract cover page includes
basic information, but it is crucial
to get it right. This includes the
complete and accurate legal name
of the parties, as well as a project
description.
Article 1 is titled “Initial Information”
and it is substantially revised in
the 2017 B101. Under Article
1, the contract should include a
description of the project, and the
anticipated budget for the project.
Article 1.1.4 calls for the anticipated
design and construction milestones
including the anticipated construction
commencement and substantial
completion dates. Article 1.1.5 calls
for the intended procurement and
delivery method for the project, such
as whether this will be a competitive
bid or negotiated contract, phased,

Architectural insurance requirements checklist
•

Require that the architect name the school owner as an “additional insured”

•

Require an architecture firm to maintain current professional liability
insurance for 10 years after project completion

•

Require similar coverage from the architect’s sub-consultants
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PRACTICE TIP:
The standard AIA
A201 document may
make the architect
an initial arbiter
of disputes on the
jobsite. Make sure
your architect agrees
to this, and includes
it as a basic service.

fast-track, and so forth. Article
1.1.6.1 is concerned with whether the
owner has identified a “Sustainable
Objective” and if so, then the parties
are to use a “Sustainable Projects
Exhibit” which is also known as a
E204-2017 document.
Article 1.1.7 asks for the identification
of the owner’s representative, while
1.1.8 requests additional persons
or entities reviewing the architect’s
submittals. Article 1.1.9 provides
space to list all of the consultants and
contractors retained by the owner.
Article 1.1.10 asks for the architect’s
representative, and Article 1.1.11
allows the architect to specify which
consultants will be working for the
architect on the project. Finally,
Article 1.3 concerns the use and
transmission of digital data
through the use of another AIA
document, titled the E203-2013
Building Information Modeling and
Digital Data Exhibit.
Article 2 outlines the architect’s
responsibilities. A school owner
may consider attaching a schedule
for delivery of the architect’s work
product here where feasible.
Of particular interest here is an
expanded insurance section. Note
that the form requires that the owner
compensate the architect if any of
the insurance requirements in the
contract are in addition to the types
and limits of insurance the architect
normally maintains. Article 2.5.1
specifies commercial general liability
insurance (for bodily injury and
property damage) with policy limits
to be filled in by the parties. Article
2.5.2 specifies auto liability insurance
for autos owned and/or used by the
architect. Article 2.5.3 describes a
process whereby the architect could
achieve the limits required, through
the use of excess and umbrella
policies. Article 2.5.4 covers workers
compensation insurance, while Article
2.5.5 requires “Employer’s Liability”
coverage. Article 2.5.6 requires
“Professional Liability” that would

cover errors and omissions in the
professional services to be provided.
As with the other sections, the policy
limits in the form are blank, and are
intended to be filled in by the parties.
Importantly, Article 2.5.7 covers
“additional insured obligations.” In
this section, the Architect is required
to include the owner as an additional
insured on all of the required policies.
This is an important addition to the
B101 and the owner should insist
on Article 2.5.7. Last, Article 2.5.8
requires the architect to provide the
certificates of insurance to the owner.
The owner should actually insist
on the entire policies, not just the
certificates.
A school owner should also require an
architecture firm to maintain current
professional liability insurance for 10
years after a project’s completion, or
to notify the school owner if the firm
ceases operations within that time.
This is because typical architectural
insurance policies apply not to the
time of design or construction, but
to the time when a claim is actually
made. That is, if a school owner
determines there was a problem
with an architect’s work seven years
after a project is complete, and
makes a claim against the architect,
only that architect’s current errors
and omissions insurer will provide
coverage. The school owner should
also require similar coverage from any
of the architect’s sub-consultants.
Finally, this is a good place to
require that an architect or any of its
consultants hold the school owner
harmless, and agree to defend and
indemnify the school owner from any
costs or losses of any kind, including
attorneys’ fees at trial or any appeal,
from any and all claims arising from
the negligence of the architect or any
of its consultants.
Article 3 outlines the scope of the
architect’s basic services. Here it
is beneficial to the school owner
to include as basic services any
additional or more specific duties
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PRACTICE TIP:
School owners
should maintain
their authority as
the property owner
to work directly
with contractors as
needed, reporting
back to the
architect to keep
communication and
documentation clear.

anticipated under the design
consultant’s scope or letter. This could
include, for example, LEED or other
sustainable program work. The parties
should also consider the full range of
pre-construction services likely to be
required of the architect: municipal
design review, pre-application
drawings, graphic materials for
the community, etc. This is also an
opportunity to update Section 3.1.5
to state expressly that the architect
will design to code, as opposed to
the original language that states only
that the architect will “respond” to
government requirements.
Sections 3.2-3.4 outline the architect’s
responsibilities in the schematic
design, design development, and
construction document phases of a
project. For all phases, the parties
should consider whether “value
engineering” or “cost estimating”
should be added as a basic service.
A school owner should add that
the design phase services are not
complete until all construction permits
are made available.
Section 3.5 concerns the architect’s
support to the school owner during
the bidding process. Article 3.5.2
relates to competitive bidding
situations. Article 3.5.3 concerns
negotiated proposals, as opposed to
competitive bidding. Often in a bidding
process, contractors may suggest
substitutes or ask questions that may
give rise to plan or design changes. A
school owner should include design
work necessary to respond to bidders
as a basic service. In the 2017 form,
this is specifically noted under Article
3.5.2.3 and 3.5.3.3 as an “Additional
Service” that the architect will
specifically bill for.
Section 3.6 concerns the architect’s
services during construction. Note
that Section 3.6.1.1 coordinates
this contract with the AIA A2012017 General Conditions document
(Appendix III), which applies to the
contract between the school owner
and its general contractor. A school

owner should consider the interplay
between the obligations of the
architect in this B101-2017 agreement,
and the architect’s obligations
described in the A201-2017 document.
If they are not the same, the school
owner should consciously track
changes to the respective project
documents. It is not helpful to have
the contractor believe the architect
has certain responsibilities when the
architectural firm has not agreed to
those in its own contract. For other
specific issues, Section 3.6.2.2
states that the architect has the
“authority” to reject work that does
not conform, but it is beneficial to the
school owner if this is an affirmative
obligation to reject that work, rather
than discretionary. Section 3.6.4.3
gives the architect discretion to decide
which project elements the contractor
should design. Typical examples are
fire suppression systems, or other
specialty systems that do not require
architectural expertise. Best practice
would be to specifically list, as much
as possible, which systems will be left
to the contractors, to avoid a gap in
contract coverage.
Article 4 outlines "supplemental
services.” Under this section, the
parties can agree on services
that are not included as “Basic
Services” but may be required.
These supplemental services
should be identified on the
chart that is included with the
form. Some examples from the
chart include landscape design,
telecommunications/data design,
and commissioning.
Article 5 outlines the school owner’s
responsibilities. Generally, this
requires that the owner give the
architect a written program, budget,
and various other information
and documents. If, at the time
of contract negotiation, this has
already occurred, then this section
may be deleted. A school owner is
urged to work through much of this
in advance to maximize efficiency
for the architect and the overall
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project. Section 5.2 does require
the owner to update the project
budget throughout the duration of the
project until completion. 5.8 requires
that the school owner coordinate
its consultants with the architect; it
would be beneficial to the project to
make this mutual, either here or in
sections concerning the architects’
responsibilities, so that the architect
has an obligation to coordinate as
well.
Article 5.12 requires the owner
to include the architect in all
communications with the contractor
that relate to or affect the architects’
services. This section also requires
the owner to notify the architect of
the “substance” of any other direct
communication between the owner
and the contractor.
Article 6 concerns work costs. Section
6.7 limits the architect’s responsibility
for additional design work if the
costs of the construction exceed
the budget. Careful attention should
be paid to whether this should be
modified, included as a basic service,
or integrated with other dispute
resolution conditions of the contract.
Article 7 concerns copyrights and
licenses. A primary issue here is
that the article states the architect
owns the plans, and only gives the
school owner a license to use them
for the project. This section should be
negotiated to suit the school owner’s
needs for a given project, and use
rights should be detached from the
payment obligation.
Article 8 concerns claims and
disputes. Article 8.1.1 specifies that
all claims between the parties have
to commence in accordance with
the binding dispute section of the
contract, and must be brought no
more than 10 years after the date of
substantial completion. Article 8.1.2
is typically referred to as a “waiver of
subrogation” rights. Essentially, this
section waives rights of the school
owner and its property insurer against
the architect for damages covered by

property insurance. Normally, school
owners should consider deleting this
section in its entirety, since it waives
recovery rights against responsible
parties. If the “waiver of subrogation”
remains in the contract, then PACE
may have no recourse against
responsible parties in the event of a
loss covered by property insurance.
A school owner may also wish to
strike Section 8.1.3, which waives
consequential damages. That is, if
the architect makes an error, and that
has other effects on the project such
as delaying construction or creating
other costs, these would be waived.
Instead, the architect should be at
risk for the full range of losses caused
to the school owner because of the
architect’s error.
Other provisions in Article 8 should
be monitored for consistency with
the dispute resolution procedures
in the contract between the school
owner and the construction contractor.
Article 8.2.1 requires any claim to be
mediated as a condition precedent to
arbitration or court action. Article 8.2.4
allows the parties to the contract to
then select whether they will arbitrate
disputes between them, or litigate in
court. These provisions should be
coordinated with the other contracts in
use for the project. For example, does
the school owner agree to out-of-court
arbitration? Finally, a school owner
may wish to add that the party that
prevails in any dispute has the right
to seek its attorneys’ fees and other
resolution costs.
The remaining Articles 9 through
13 contain various provisions
related to project administration
and the contract. Article 9 concerns
termination of the contract or
suspension of services. A school
owner may want to negotiate that
the architect will continue to provide
services regardless of any payment
dispute. Article 9.7 provides a space
for the parties to discuss termination
expenses and items such as a
“termination fee” or a “licensing fee”
for continued use of the work.
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Article 10 contains miscellaneous
provisions. Here a school owner may
wish to expand its flexibility to assign
its rights under the contract to other
parties. Section 10.7 also concerns
the architect’s rights to use project
materials for marketing purposes. If
a school owner is sensitive to such
a use, this would be the place to
negotiate that.
Article 11 concerns the architect’s
compensation. Section 11.1 describes
the compensation to the architect
for its Basic Services. Section 11.2
describes how the architect is to
be paid for Supplemental Services
designated in the contract, or not
designated in the contract. Article 11.9
is another new insurance provision.
This section designates the additional
insurance coverage that the architect
has to procure for the project, and can
correspondingly bill the owner.
Articles 12 and 13 concern the
agreement’s special terms and scope.
A school owner should consider
any modifications presented here
by the architect to ensure they do
not limit the school owner’s rights
– for example, any limitations of
the architect’s liability. Article 13
references other documents, including
the AIA’s E203-2017 digital data
exhibit. Many projects now use three-

dimensional computer modeling as a
basis not only for aesthetic modeling,
but also for the creation, manipulation
and management of construction
documents. The school owner should
determine the extent to which this
affects its projects.

2. Landscape architects

By law, landscape architects must
be registered to provide landscape
architectural services. When
the state, or any state political
subdivision, contracts for projects
involving landscape architecture
services, the contract must be with
registered landscape architects under
ORS 671.412. As with architects
and engineers, the registration
requirements were made to safeguard
public health, safety and property.
In addition, the intent is to eliminate
unnecessary loss and waste.
Unlike for other design professionals,
an arbitration proceeding is available
through the State Landscape
Architects Board. If a dispute arises
out of a contractual agreement
between a registered landscape
architect and a member of the general
public, the board or subcommittee
may act as an arbitrator of the
dispute. The arbitration is binding if
agreed to by all parties.
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Introduction
CHAPTER 3

PRACTICE TIP:
Public contracting
rules change
constantly. Be
careful using older
forms.

Procurement Rules –
Public Contracting for
Construction Services

O

regon’s laws relating to public
contracting are primarily codified
as follows:
• ORS chapter 279A, which contains
provisions relating to all public
contracts, including public contracts
for public improvements;
• ORS chapter 279B, which
contains provisions relating to
public procurements of goods and
services (other than construction
services for public improvements
and architectural, engineering,
land surveying and related service
contracts); and
• ORS chapter 279C, which contains
provisions relating to public
improvements (i.e., construction),
and architectural, engineering,
land surveying and related service
contracts.

Most construction will fall into
the statutory definition of “public
improvement contract,” and
procurement will be governed by ORS
279C. ORS chapter 279B applies to
construction service contracts that
do not meet the definition of public
improvement contracts. See ORS
279B.015.
In instances where the school
owner receives federal funds for the
construction of public improvements,
depending on the terms of the grant
or loan, some or all of the Federal
Acquisition Regulation (FAR) (48 CFR
parts 1-99) may also apply to the
procurement. If federal funds are used
for procurement, as a general matter
the federal rules and regulations may
apply to the extent that they conflict
with Oregon’s Public Contracting
Code. See ORS 279A.030.

Public Contracting Code requirements
•

Local or model rules

•

Competitive bidding

•

Bid advertising

•

Bid solicitation documents

•

Bids

•

Lowest responsive and responsible bidder

•

Bidding exemptions

•

Contract clauses
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PRACTICE TIP:
Strict compliance
with the
procurement rules
is recommended to
avoid bid challenges.

The Public Contracting Code is
based on the requirement under
ORS 279C.335(1) that unless public
contracts (including construction
contracts) are exempted from the
competitive bidding process, “all
public contracts shall be based upon
competitive bids or proposals.”
The Public Contracting Code requires
each public agency to file a list
of public improvements with the
commissioner of the Bureau of Labor
and Industries (BOLI), not less than
30 days before the adoption of the
public agency’s budget. The list must
state every known public improvement
that the agency intends to fund during
that subsequent budget period. The
list must also identify the improvement
by name, provide an estimate of the
total onsite construction costs, and
include a statement whether the
contracting agency intends to perform
the construction through a private
contractor. If the contracting agency
intends to perform construction
work using its own equipment
and personnel, and if the project’s
estimated cost exceeds $125,000, the
contracting agency must also show
that the agency’s cost of performing
the work meets the least-cost policy.
If the estimated cost of the project
exceeds $125,000, the contracting
agency must prepare adequate plans
and specifications and estimate
the unit cost of each classification
of work. These estimates must
include a reasonable allowance
for the cost, including investment
cost, of any equipment used. If the
public contracting agency does
not have a cost-accounting system
that substantially complies with the
model cost-accounting guidelines
developed by the Oregon Department
of Administrative Services, the
contracting agency may not construct
a public improvement with the
contracting agency’s own forces if
the cost exceeds $5,000. See ORS
279C.305, ORS 279C.310.
It must be emphasized that the
Public Contracting Code is a dense,

often-revised set of procurement
requirements, and that the following is
merely a summary. Chapter 279C alone
runs over 50 pages, and other Oregon
statutes and regulations (including
those relating to BOLI’s prevailing
wage requirements) are relevant to the
procurement process. Consultation
with counsel is strongly advised before
a school owner proceeds with a
construction procurement.

1. Local or model rules

With limited exceptions, school
owners are allowed to adopt their own
procurement rules that are consistent
with ORS 279. If no such local rules
are adopted, the public agency must
follow the Oregon attorney general’s
model rules, codified at OAR chapter
137, div 049. ORS 279A.065(4).
School owners commonly choose to
adopt the model rules, often to avoid
conflict that otherwise might arise
between local rules and the Public
Contracting Code. A school owner is
considered a “contracting agency,”
and its board the “local contract
review board” for the purposes of
application of the statute and the
model rules. See ORS 279A.010(1)
(b), ORS 279A.060.
The rules relating to contracts for
public improvements exclude:
(A) Projects for which no funds of a
contracting agency are directly
or indirectly used, except for
participation that is incidental or
related primarily to project design
or inspection; or
(B) Emergency work, minor alteration,
and ordinary repair or maintenance
necessary to preserve a public
improvement.
Some school owners adopt a
broad reading of the statutes and
corresponding cases, and have
classified certain construction
contracts as personal services:
for example, installation of a
fire-suppression system or a
telecommunication system. It is not
clear from the case law whether this
approach is acceptable.
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If the school owner desires to
procure construction through the
construction manager/general
contractor (CM/GC) method, it must
proceed in accordance with the
model rules. See ORS 279C.335(4).

2. Competitive bidding

All construction contracts issued by
contracting agencies must be based
on competitive bidding unless the
agency has adopted an exemption for
that contract or a class of contracts,
or the agency or transaction is not
subject to the Public Contracting
Code, under ORS 279C.300.
Statutory exceptions and exclusions
are listed in ORS 279A.025 and
279C.335.
The bidding process typically starts
with an invitation to bid. The invitation
includes the closing date and time by
which all bids must be received, and
a stated time for opening bids. The
model rules do not specify a minimum
or maximum amount of time between
bid closing and bid opening. A bid
that is submitted on or before the
closing date is a binding offer on the
bidder, unless the bid is allowed to
be withdrawn, under OAR 137-0490280(1). In certain circumstances,
the bidder may withdraw or modify its
offer before the bid closing. See OAR
137-049-0320.
Before bidding, the public agency may
require prequalification of bidders,
through the process prescribed in
ORS 279C.430.

3. Bid advertising

Oregon law includes certain minimum
requirements relating to advertising for
bid. Advertisements must be published
at least once in at least one newspaper
of general circulation in the area
where the contract is to be performed
and in as many additional issues
and publications as the contracting
agency may determine, under ORS
279C.360(1). The model rules may
also require an agency to advertise a
public improvement contract through
the Oregon Procurement Information
Network (ORPIN). See OAR 125-249-

0210(2). For construction projects
estimated to be more than $125,000,
the agency must also publish an
advertisement in at least one trade
newspaper of general, statewide
circulation. See ORS 279C.360(1),
OAR 125-249-0210(2)(d).
Under the Public Contracting Code,
the advertisement must state the
following:
(1) The public improvement project;
(2) The office where the specifications
for the project may be reviewed;
(3) The date that prequalification
applications must be filed and the
class or classes of work for which
bidders must be prequalified, if
prequalification applies;
(4) The date and time by which all
bids must be received by the
agency to be considered (that
final date must be not less than
five days after the date of the
advertisement’s last publication);
(5) The name and title of the person
designated for receipt of bids;
(6) The date, time and place that the
public agency will publicly open the
bids; and
(7) Whether the contract is for a
public work that is subject to ORS
279C.800-279C.870 (Oregon’s
Little Davis-Bacon Act) or the
federal Davis-Bacon Act (40 USC
§§3141-3144, 3146, 3147). See
also ORS 279C.360(2).
Although the minimum time between
advertisement and when bids are
due is five days, the model rules
encourage agencies to use at least 14
days. See OAR 137-049-0200(1)(a)
(G). Bids for public improvements in
excess of $100,000 must be received
by the agency only on a Tuesday,
Wednesday or Thursday, between 2
p.m. and 5 p.m., under OAR 137-0490200(1)(a)(G) and ORS 279C.370(1)
(b). These day and time limitations do
not apply to contracts that have been
exempted from competitive bidding
under ORS 279C.370(1)(d).
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4. Bid solicitation documents
For competitively bid public
improvement contracts, the
contracting agency must include
the following minimum items in the
solicitation documents:

• A description of or designation for
the project;
• The office where the specifications
may be reviewed;
• The date by which prequalification
applications must be filed, if
prequalification is required;
• The date and time by which bids
must be received;

PRACTICE TIP:
Make sure a
performance and
payment bond and
public works bond
are in place to avoid
potential personal
liability.

• The name and title of the person
designated to receive bids;
• The date, time and place for bids to
be publicly opened;
• A statement by the bidder that
it will comply with state or
federal prevailing wage statutes
(or both), if the project is a “public
works” project;
• A statement that each bid
identifies whether the bidder is
a resident bidder;
• A statement that the agency may
reject a bid that does not comply
with prescribed public contracting
procedures and requirements and
a statement that the public agency
may reject all bids for good cause;
• Information addressing whether
the contractor must be a licensed
asbestos abatement contractor
under ORS 468A.720; and
• A statement that the agency may
not receive or consider a bid for
a public improvement contract
unless the bidder is licensed by the
Construction Contractors Board or
the Landscape Contractors Board.
See ORS 279C.365(1)(a).
The model rules include a more
complete list of bid document
requirements at OAR 137-049-0200.
Other provisions may be included
in the solicitation document, and
are by common practice. Examples

of additional provisions include the
requirement for provision of a bid
bond, a performance and payment
bond, and first-tier subcontractor
disclosures (required by other
statutory provisions).
For public improvement contracts
in excess of $100,000, unless the
public agency has exempted the
contract from the requirements or
from the competitive bid process,
the bid documents must require the
contractor, if awarded a contract, to
provide a performance and a payment
bond, each in the amount of the
contract price. See ORS 279C.380(1),
(5). If a payment bond is required but
the contracting agency fails to require
the contractor to post such a bond,
the public body and officers approving
the contract are jointly and severally
liable for any payments the contractor
fails to pay. See ORS 279C.625.

5. Bids

Under the statutes, at a minimum bids
must be:
(1) In writing;
(2) Filed with the person designated
for receipt of bids; and
(3) Opened publicly by the public
contracting agency at the time
designated in the advertisement.
See ORS 279C.365(3).
If the bid is for a public improvement
contract with an estimated value
of more than $100,000, two further
requirements apply.
First, within two hours after the bidding
deadline, a bidder must submit a
disclosure of its first-tier subcontractors
who have a subcontract value “that
is equal to or greater than (5) percent
of the total project bid or $15,000,
whichever is greater, or $350,000
regardless of the percentage of the
total project bid.” The requirement
for first-tier subcontractors does
not apply to any contract that has
been exempted from competitive
bidding requirements. The statute,
ORS 279C.370, identifies the form of
first-tier disclosure. If a subcontractor
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disclosure is required and not
submitted within the time required, the
public contracting agency must treat
that bid as nonresponsive.
Second, unless the public
improvement contract has been
exempted from the bid bond
requirement under ORS 279C.390,
the bid must also include a surety
bond, irrevocable letter of credit
issued by an insured institution,
cashier’s check, or certified check.
The bid security, however, cannot
exceed 10 percent of the amount bid,
under ORS 279C.365(5)-(6).
For public agencies subject to the
attorney general’s model rules,
additional requirements for the bid
and solicitation documents apply,
such as notice of any pre-offer (e.g.,
prebid) conference, the date and time
of the conference, and whether the
conference is mandatory. See OAR
137-049-0200.

6. Lowest responsive and 		
responsible bidder

A public improvement contract that
has been let for bid must be awarded
to the lowest responsible bidder,
under ORS 279C.375. The statute
includes the standards for determining
responsibility. Under the statute, the
contracting agency must determine
the lowest responsible bidder, and
include a determination of the bidder’s
satisfactory record of performance
and satisfactory record of integrity
based on bidder information provided

to the contracting agency.
As part of determining the lowest
responsible bidder, the public agency
must, among other actions, check
the list the Construction Contractors
Board (CCB) created under ORS
701.227 for bidders who are listed
as not qualified to contract for public
improvements.
Generally, contracts let through
formal bidding are not subject to
negotiation. There is a statutory
exception if all responsive bids from
responsible bidders exceed the
contracting agency’s cost estimate.
In that case, the contracting agency,
in accordance with rules it has
adopted, may negotiate with the
lowest responsive, responsible bidder,
before awarding the contract, to
solicit value engineering and other
options to bring the contract within the
contracting agency’s cost estimate. A
negotiation with the lowest responsive,
responsible bidder under this section
may not result in awarding the contract
to that bidder if the project’s scope is
significantly changed from the original
bid proposal. See ORS 279C.340.
Oregon gives a preference to resident
bidders. A nonresident bidder is one
that has not paid unemployment
taxes or income taxes to the state
of Oregon during the 12 calendar
months immediately preceding bid
submission, does not have an in-state
business address, and has not stated
in the bid whether it is a resident

Minimum bid requirements
CONTRACTS UNDER $100,000:
•

Made in writing

•

Filed with person designated for receipt

•

Opened publicly by contracting agency at specified time

CONTRACTS OVER $100,000 (except those exempted from
competitive bidding) ALSO REQUIRE:
•

Disclosure of significant first-tier subcontractors within two hours after
bidding deadline

•

A surety bond, letter of credit, cashier's check or certified check

Note: Additional requirements apply to those public agencies subject to the
attorney general's model rules.
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alternative

bidder. See ORS 279A.120.
For projects exceeding $125,000, a
public agency cannot construct public
improvements with its own equipment
and personnel if the agency has not
(1) demonstrated that the use of its
own forces and equipment will meet
the statutory policy of constructing
public improvements at the least cost
to the agency and (2) developed
adequate plans and specifications,
under ORS 279C.305(3). The word
“adequate” means “sufficient to
control the performance of the work
and to ensure satisfactory quality
of construction by the contracting
agency personnel,” as defined by
ORS 279C.305(3)(a). The public
agency must keep complete and
accurate records of the project cost,
and these records are public. See
ORS 279C.305(3)(b).

procurement,

7. Bidding exemptions

PRACTICE TIP:
When using

ensure the contract
form attached to
the solicitation
is complete and
signature-ready.

A public agency may exempt a
public improvement contract from
competitive bidding if the agency
makes certain statutory findings under
ORS 279C.335, 279C.330. In general,
public agencies may identify a class
of contracts that are to be exempt
from competitive bidding, or they can
adopt an exemption for a particular
contract, after making the required
findings. The agency should note that
the findings under Section 279C.335
are to be made “as applicable”—it is
suggested that if one of the potential
findings listed in the statute does
not apply, the agency so note in its
findings so that there is a record
the statutory potential finding was
taken under consideration. On the
other hand, where a finding is made,
it should be based on substantive
considerations and not merely recite
the factor stated in the statute.
Before adopting these findings, the
public agency must hold a public
hearing, and publish a hearing notice
in a trade newspaper of general
statewide circulation at least 14 days
before. At the time notice is published,
the agency must make a copy of its
draft findings publicly available, under
ORS 279C.335(5).

Contracts up to $100,000 may be
let through a less formal competitive
quote process.
Public agencies are also authorized to
adopt alternative contracting methods
such as design-build, construction
manager/general contractor (CM/GC),
and energy-savings performance
contracts, under ORS 279A.015(6).
The model rules (OAR 137-049-0600
to 137-049-0690) and Department of
Administrative Services (DAS) rules
(OAR 125-249-0600 to 125-249-0690)
recognize these types of alternative
contracting methods.
Construction contracts for emergency
work, minor alterations, ordinary
repair or maintenance of public
improvements, as well as general
construction work that does not meet
the definition of a “public improvement,”
are awarded under ORS chapter
279B. Strict bidding is not required
for emergency contracts, but the
contracting agency must ensure
that competition is reasonable and
appropriate under the circumstances.
See ORS 279C.320(1), 279B.080.
Competitive negotiations for public
improvement contracts are addressed
in ORS 279C.400-279C.410.
Negotiation is typically employed for
design-build and CM/GC contracts.
When a contract is not competitively
bid, public agencies must prepare
and deliver to the director of DAS
or a local contract review board an
evaluation of public improvement
projects that cost more than $100,000.
This evaluation is required for all
contracts not competitively bid,
including design-build and CM/GC
contracts, under ORS 279C.355(1).
This evaluation must be filed within 30
days after the public agency accepts
the completed project, and must be
available for public inspection. See
ORS 279C.355(3).
Finally, after making applicable
findings, a public agency may award
a construction contract through
competitive proposals under ORS
279C.400-279C.412, including
requests for qualifications (RFQs) and
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requests for proposal (RFPs). A fair
starting point for framing the RFP is
ORS 279C.405(2), which reads:
In addition to the general
requirements of ORS 279C.365
(requirements for solicitation
documents and bids and proposals),
a contracting agency preparing a
request for proposals shall include
all required contractual terms
and conditions. The request for
proposals also may:
(a) Identify those contractual terms
or conditions the contracting
agency reserves, in the request
for proposals, for negotiation with
proposers;

PRACTICE TIP:
Stay current on
rules. The CM/GC
contracting rules
were substantially
modified in 2013.

(b) Request that proposers propose
contractual terms and conditions
that relate to subject matter
reasonably identified in the request
for proposals; and
(c) Contain or incorporate the form
and content of the contract that
the contracting agency will accept,
or suggested contract terms and
conditions that nevertheless may
be the subject of negotiations with
proposers.
(d) The method of contractor
selection, which may include but
is not limited to award without
negotiation, negotiation with
the highest ranked proposer,
competitive negotiations, multipletiered competition designed either
to identify a class of proposers
that fall within a competitive
range or to otherwise eliminate
from consideration a class of
lower ranked proposers, or any
combination of methods, as
authorized or prescribed by rules
adopted under ORS 279A.065
(model rules generally).
(e) All evaluation factors that will
be considered by the contracting
agency when evaluating the
proposals, including the relative
importance of price and any other
evaluation factors. [2003 c.794
§130; 2007 c.764 §30]

When proceeding on the basis of an
RFQ or RFP, it is recommended that
the agency start with a solicitation
document modeled after a prior
successful procurement of the same
type, then conform the solicitation
to current rules. A key provision of
the solicitation will be the identified
evaluation factors. Those factors
normally should be as objective as
is feasible, and will often include a
point scoring system with selection
factors weighted based on the
agency’s perceived needs. While
price is often a significant evaluation
factor, it should not be the sole
factor, or competitive procurement
instead should be used. Examples
of factors that can be included for
consideration include contractor
experience, expertise, and availability
for fast-track projects. The anticipated
contract form should be attached to
the solicitation, and the agency should
designate whether it is subject to
negotiation. Many agencies include in
the solicitation a requirement that the
proposers state any exception that
they take to the contract form, and
include review of those exceptions as
a scoring factor in the evaluation of
the proposal.

8. Contract clauses

Certain clauses must be included
in the bid or contract documents or
both for public improvements and
public works contracts, under ORS
279C.500-279C.670. Some public
agencies incorporate these provisions
by reference to the relevant statute.
Although incorporation by reference
probably is effective to read these
statutory clauses into the contract,
the more conservative practice is
to physically include the clauses
verbatim in the contract language.
A helpful summary of required clauses
can be found at OAR 137-0490200(1) and OAR 137-049-0800.
These mandatory provisions include
clauses requiring a contractor to
do the following, among other
requirements:

CHAPTER 3: Procurement Rules – Public Contracting for Construction Services

18

(1) Make payment promptly, when
due, to all persons supplying the
contractor with labor or materials
for the performance of the work
provided for in the contract.
ORS 279C.505(1)(a).
(2) Pay all contributions due to the
industrial accident fund. ORS
279C.505(1)(b).
(3) Not permit any lien or claim
to be filed or prosecuted
against the public agency.
ORS 279C.505(1)(c).
(4) Not employ any person for more
than 10 hours in any one day, or 40
hours in any one week, except in
cases of necessity or emergency or
when the public policy absolutely
requires it.
ORS 279C.520(1).
(5) Prevailing wage provisions, as
required under ORS 279C.800279C.870.
(6) Prompt payment provisions,
including a clause that requires
the prime contractor to pay firsttier subcontractors and material
suppliers within 10 days after the
public agency has paid the prime
contractor. ORS 279C.580.
(7) Provisions regarding payment
of interest on late payments.
ORS 279C.580(3)(a).
(8) Provisions regarding withholding
of retainage. ORS 279C.550279C.570.
Solar-energy technology must
be included in the construction of
any new public buildings or the
reconstruction or major renovation
of such buildings when the cost of
renovation or reconstruction exceeds
50 percent of the building’s value.
This technology must include solar
electric or solar thermal systems
and passive solar if the passive
solar energy system will achieve a
reduction in energy usage of at least
20 percent, under ORS 279C.527528. The state Department of Energy
has published regulations for the
application of these statutes, at
OAR 330-135.

Under ORS 279C.315, a public
agency cannot include a clause
that “purports to waive, release or
extinguish the rights of a contractor to
damages or an equitable adjustment
arising out of unreasonable delay in
performing the contract, if the delay
is caused by acts or omissions of
the contracting agency or persons
acting therefor.” These are commonly
referred to as “no damage for owner
delay” clauses. Such a clause is
against public policy and void and
unenforceable. See ORS 279C.315.
The solicitation or contract may
include affirmative action provisions
within its procurement process and
contract provisions for minorities,
women, disabled veterans, and
emerging small businesses, and
a bidder or proposer may not
discriminate against a business
enterprise owned by these individuals.
See ORS 279A.100-279A.110.
Three other contracting preferences
may apply: (1) a preference for
goods and services manufactured
or produced in Oregon, ORS
279A.120; (2) a preference for
goods manufactured from recycled
materials, ORS 279A.125; and (3)
a preference for goods that are
fabricated or processed, or services
that are performed, entirely within
Oregon if the goods or services cost
no more than 10 percent more than
goods that are not fabricated or
processed, or services that are not
performed, entirely within Oregon.
Additional solicitation and contract
provisions are required for CM/GC
contracts. See ORS 279C.337.
A public agency is generally free
to include other clauses it deems
necessary or in its best interests that
do not directly conflict with statutorily
required clauses. This is a critical
point. Some public agencies focus
on strict compliance with the myriad
minimum statutory requirements
for contracting, without also giving
due consideration to provisions that
are not specifically addressed in
statutes. Contracting agencies should
consider use of a model construction
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form, such as those published by the
AIA, as a basis for their contract, to
ensure all appropriate provisions are
contractually covered. These forms
can then be modified to include the
applicable state-mandated provisions.

9. Construction Manager
and Design-Build
Procurements

PRACTICE TIP:
Construction
Manager/General
Contractor and
Design-Build
procurement
methods may be
attractive options
for new school and
specific systems
builds.

As noted above, the public
procurement statutes specifically
permit the use of Construction
Manager/General Contractor (CM/
GC) and Design-Build as alternative
procurement methods to traditional
hard-bid construction contracting.
Agencies are increasingly turning to
these methods as effective means of
procurement where cost, time, and
quality considerations merit.
Under the CM/GC method, the
contractor is selected through an
RFP process, then contracted at
an early stage before the plans and
specifications have been completed.
The construction manager, typically
for a fee, assists in the preconstruction
process, providing input as the plans
are developed on such matters as
constructability, value engineering,
life-cycle review, schedule, and
comparative quotes for labor and
materials. The construction manager
can develop subcontractor and vendor
interest in the project during this time.
After a competitive subcontractor
selection process, the contractor
presents to the school owner a price
or proposed guaranteed maximum
price (GMP), and, unless the original
contract specified a completion date,
a required date for completion of the
project. The GMP and completion
dates are then added by amendment.
If the parties cannot agree on a GMP
and completion date, the construction
manager is paid its preconstruction
fee and the parties move on.
Under the design-build method, the
design-builder acts as both designer
and contractor for the project. Again,
the counterparty initially is selected
by RFQ or RFP. The school owner
provides in the contract the criteria the

design-builder must meet in designing
and constructing the project, and
satisfactory completion is measured
against those criteria. The school
owner provides necessary approvals
during the course of design. While
typically a price and schedule for
the project is set once the designs
are final, it is not uncommon for
a maximum price or budget to be
initially established in the design-build
contract itself.
CM/GC contracting is increasingly
used for complex projects where
experience, coordination and
scheduling concerns may trump the
school owner’s desire for lowest-cost
procurement, for example new school
builds. Design-build contracting, on
the other hand, may be an appropriate
alternative when the school owner’s
bottom line is systems performance
rather than achievement of a specific
design, such as solar or roof system
installations.
The public procurement statutes
and regulations have different
requirements for the CM/GC and
design-build methods. CM/GC
contracting is controlled by ORS
279C.337, which provides in relevant
part regarding the procurement:
• The procurement must be in
accordance with the Attorney
General Model Rules.
• The procurement must include a
description of the evaluation criteria
and a scoring system.
• The agency must state in the
procurement if and how it will use
interviews and the information
gathered in interviews, and how it
will combine that information with
scoring.
• The agency must identify if and
how any contract savings will be
shared with the CM/GC.
• The agency must state how the
price or GMP will be determined,
including any phased work, and
state the price or GMP will not
be exceeded except for material
changes to scope.
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• The agency must identify the
deadlines and periods for
proposals, interviews, intent to
award, and the time period nonselected proposers may meet to
discuss the procurement.
The CM/GC statute goes on to
include contract requirements that
are in addition to those generally
applicable to traditional procurements,
at ORS 279.337(3). The Attorney
General model rules themselves
include myriad additional procurement
and contract requirements, at OAR
137-049-0690. Critical among those
requirements is that the agency must
“use this contracting method only with
the assistance of legal counsel with
substantial experience and necessary
expertise in using the CM/GC
Method, as well as knowledgeable
staff, consultants or both staff and
consultants who have a demonstrated
capability of managing the CM/GC
process in the necessary disciplines
of engineering, construction
scheduling and cost control,
accounting, legal, Public Contracting
and project management.”
In contrast, the legislature has not
provided statutory guidance for

use of the design-build method of
contracting. Instead, the procurement
statute defers to the Attorney General
to promulgate model rules for designbuild contracting (ORS 279C.307).
Those Attorney General model rules
are primarily at OAR 137-049-0670.
The rules require that the agency
anticipate five stated benefits as
a result of use of the design-build
method, that the Oregon-licensed
design professional who will be
employed for the project be identified
in the procurement response, and
that the agency address six concepts
or requirements in the procurement.
The last of those six standards should
be given serious consideration by the
contracting agency: the procurement
is to identify whether honoraria or
stipends may be provided for design
submittals from qualified finalists
during the solicitation process on the
basis that the contracting agency is
benefited from such deliverables. As
a practical reality, it may be difficult for
the agency to attract qualified designbuild proposers without payment of
a stipend for the proposer’s effort in
presenting preliminary designs for its
submission.
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PRACTICE TIP:
Coordinate
the extent of
consequential
damages with any
liquidated damages
provision.

Construction Contracts –
Preparing the AIA Form

T

his chapter will outline a sectionbased review of commonly
used construction contract forms,
the American Institute of Architects’
form A101 (Appendix II) and A201
(Appendix III), 2017 edition, from a
public agency’s perspective. The A101
covers contracts where compensation
is based on a stipulated sum,
appropriate for projects procured under
invitation to bid. AIA publishes other
construction contract forms, including
those for use on a small project,
a construction manager-general
contractor (CM/GC) project where a
guaranteed maximum price is set after
contract signing, and a design-build
project where one entity acts as both
the designer and contractor.
The A101 covers most of the specific
project terms, such as the description
of the work, price, and time. The A201
contains general contract conditions,
and covers boilerplate terms.
Solicitation documents are commonly
included in this contract, particularly
since they often contain provisions
statutorily required by procurement
statutes and regulations. Other
exhibits may vary, depending on the
contract’s type and complexity.

1. The A101 contract

The first page identifies the owner,
architect, contractor and the project.
The school owner should confirm that
its proper legal name is included. The
contractor is obligated by statute to
include its Construction Contractors
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Board license number. Note that,
under the AIA forms, the architect
is heavily involved in contract
administration; if the school owner
wants to perform administration
services in-house, it will be necessary
to modify these provisions.
Article 1 defines the documents that
comprise the contract. Someone
familiar with the contract should
carefully review these exhibits and
compare them to the contract text.
It is common for exhibits to include
provisions that are inconsistent with
the AIA document.
Article 2 concerns the “work,” and
the capitalized term “Work” is what
the contractor is supposed to do.
It correlates to Article 15, which
enumerates the contract documents,
including plans and specifications. Be
careful of projects where an architect
or engineer has not prepared the
contract documents, or where their
specifications seek to defray a large
portion of design or engineering to
the contractor.
Article 3 identifies when the project
is to be commenced and when it is
to be substantially completed. If the
school owner requires project delivery
in multiple stages (for example, a core
and shell date for owner installing
fixtures, then a later date for school
occupancy), there is a provision for
such staged dates. The provision
gives alternatives of requiring
completion by a stated
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PRACTICE TIP:
Make sure any
public contract
provisions conform
to the solicitation
documents.

date or within a stated duration—for
school owners, dates are typically key
and the former normally should be
selected. Note that the AIA form does
not fix a time for “final completion”
when punch-list items must be fully
performed – it is useful to set a
required duration after substantial
completion for final completion of the
punch list.
Article 4 defines the contractor’s
payment as the “Contract Sum.”
There are breakouts for alternates,
unit pricing and allowances included
in the sum. The contract should
specify which alternates are included
in the contract sum and the pricing of
any alternates that might be selected
after contract signature. Allowances
should be kept to a minimum, since
the values for allowance items are
just placeholders until later pricing is
available. Finally (unlike prior versions
of this form), the 2017 form defaults
to stating a liquidated damages
provision for late delivery. This can
be particularly useful for school
projects where time is of the essence
and damage calculation from delays
might be difficult to establish. The
liquidated damages provision requires
modification to sustain challenge in
Oregon courts.
Article 5 includes the calculation of
monthly and final payment, including
the timing of release of retainage
and identification of the interest
rate. These provisions should be
reconciled to the applicable public
contracting statutes, including prompt
payment, prevailing wage payment
and reporting, interest and retainage.
Article 6 calls for selection of
arbitration, litigation, or another
dispute resolution mechanism. The
default selection is arbitration. The
relative merits of arbitration versus
litigation from a school owner’s
perspective are discussed elsewhere
in this manual (on page 29). If
arbitration is selected, the arbitration
provisions are contained in the A201
general conditions. The school owner
may wish to include a provision
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expressly limiting its liability as
allowed under the Tort Claims Act.
Article 7 cross-references the
termination and suspension provisions
of the A201 general conditions. The
2017 A101 includes a new provision
identifying a fee the school owner will
pay if the owner decides to terminate
for convenience. Because Section
14.4.3 of the AIA A201 already requires
compensating the contractor for costs
incurred as a result of termination for
convenience, this new fee provision
normally should be deleted.
Article 8 references an Exhibit for
identification of the insurance and
bond requirements of the contract.
School owners should ensure with
their risk managers that the insurance
provisions are consistent with the
risks and size of the project. This
article also is an appropriate place to
include the provisions required in all
public construction contracts that do
not already appear in the solicitation
documents. A helpful summary of
required clauses can be found at OAR
137-049-0200(1) and OAR 137-0490800. These statutory provisions
supersede any conflicting provisions
elsewhere in the contract.
Article 9 designates the contract
documents. The contract should
specify by date and title the project’s
plans and specifications. Typically
the solicitation documents also are
included, together with some or all
of the contractor’s bid documents.
The school owner should consider
attaching as a contract exhibit its
required form of bond document,
if it did not do so as part of the
original solicitation. Note that, under
the updated 2017 form A101, two
additional AIA E-series documents are
referenced as potential exhibits that
should be deleted if inapplicable.
Exhibit A of the A101 is a new 2017
document that provides much more
extensive requirements for insurance
and bonds than was covered in prior
AIA forms.
Section A.3.2.1 requires the school
owner to procure the builders risk
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Consider developing

policy for the project unless a box
is checked otherwise in Section
A.3.3.2.1. A list of optional builders
risk coverages is identified—the
school owner should go over this list
with its risk manager. The contractor’s
required liability insurance and bond
coverages are dealt with in Section
A.3. Again, many coverages are
optional, and may vary on a project-byproject basis. The limits, deductibles
and any special owner requirements
must be included in this exhibit, which
itself should be conformed to existing
school owner insurance standards.
The requirement for the contractor to
provide bonds is also stated in this
exhibit, which should be conformed
to the requirements for a public
performance and payment bond and
public works bond.

standard school

2. The A201 contract

PRACTICE TIP:

protocols for access,
security screening
and other recurring
matters.

Article 1, for the most part, defines
terms. A significant provision is Section
1.2.1, which provides the AIA’s method
of reconciling the contract documents
to the actual work:
“The intent of the Contract
Documents is to include all items
necessary for the proper execution
and completion of the Work by

the Contractor. The Contract
Documents are complementary,
and what is required by one shall
be as binding as if required by all;
performance by the Contractor
shall be required only to the
extent consistent with the Contract
Documents and reasonably
inferable from them as being
necessary to produce the indicated
results.”
Because inconsistencies among
the contract documents are common,
however, it is helpful to also include
a specific order of precedence
provision.
Section 1.5 clarifies the ownership
rights of the parties in the plans and
specifications. This should be made
consistent with the owner’s rights in
the plans and specifications under its
agreement with the architect.
Sections 1.7 and 1.8 of the new
2017 form call for the parties to use
separate AIA documents, AIA E-203
and G-202, for handling digital data.
These documents include fairly
extensive provisions focusing on
building information modeling (BIM)
protocols and may be inappropriate
for inclusion on many projects.

Commonly asked questions
about construction contracts
Q: What is the difference between alternates and allowances?
A: Alternates are two (or more) alternative construction options regarding a
particular part of the project, with each alternate priced. Allowances are
dollar estimates for parts of the construction project for which specifications
are not available at the time of contracting.
Q: Does the school own the plans and specifications?
A: Unless the contract is changed, the author of the plans and specifications
(the architect or the contractor’s engineers) owns them. The school has a
limited license to use them for the particular project.
Q: What change order forms should be used?
A: If the school does not have its own forms, the AIA publishes standard forms
for change orders, payment applications, certifications of completion and
other administrative matters.
Q: Can the school terminate the contract at any time if it is dissatisfied with
the contractor?
A: Yes, this concept is called “termination for convenience” and does not
require contractor breach. The school should be careful, however, to limit the
payments owed the contractor upon termination.
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PRACTICE TIP:
Consider including
an early access
date for the school
to start its own
installations.

Article 2 specifies the owner’s duties.
The school owner should delete
Section 2.2, which requires proof
of financing before the contractor is
obligated to perform work. Assuming
the school owner has already
included with bid invitation documents
all information that it will provide
regarding the project and property,
Section 2.3 should be modified to say
so. Section 2.3.1 should be modified
to state exactly which permits the
school owner will procure outside of
the contract price. This section should
be conformed to Section 3.7, which
states the contractor’s responsibility
for permits.
Article 3 specifies the contractor’s
performance obligations, and includes
its warranty and indemnity.
Section 3.2 should be supplemented
to have the contractor acknowledge
the contract documents (including
plans and specifications) and
project information are complete
and sufficient to perform the
work. This helps avoid later
change order requests based
on claimed insufficiency of plans
and specifications, and project
information. Also consider addressing
more specifically the contractor’s
responsibility and assumption of risk
for unforeseen conditions, such as
utility locations.
Provisions in Section 3.4 regarding
hiring of personnel can be
supplemented with the school
owner’s security check procedures,
particularly if work will be performed
while students may be present.
The contractor’s warranty is found
in Section 3.5. If the contractor is
to provide additional or extended
warranties, this provision should be
supplemented. Given the nature and
necessary timing of defect repairs
at schools, the provision also can
be supplemented with language
allowing the school owner to selfperform warranty repairs and seek
reimbursement if the contractor does
not respond within a specified time.
Section 3.7 deals with procurement
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of permits. Regardless of which party
is responsible for ultimate payment
for particular permits, the contractor
should be obligated to deliver a copy
of all permits to the owner before it
proceeds with the work at issue.
If the contractor will be expected
to provide design or engineering
services for a portion of the work,
as is sometimes the case with
mechanical, electrical and plumbing
systems, Section 3.12.10 should be
modified appropriately.
If the school facility will remain in
use during performance of the work,
Section 3.13 should be modified so
that the contractor accommodates
such use.
The contractor’s indemnity under
Section 3.18 should be modified to
expressly include a duty to defend.
As written, the indemnity is limited
to bodily injury and tangible property
damage arising from contractor
negligence. The school owner should
consider expanding the scope of this
indemnity by removing the bodily
injury and tangible property damage
limitation.
The contract should identify the
contractor as an independent
contractor, responsible for all
employment and worker safety laws.
Article 4 identifies the architect’s
role. The owner should make sure
this article conforms to the architect
agreement. The school owner may
wish to reserve for itself some of the
architect’s duties that are outlined in
this section, such as approval of pay
applications, or reserve the right to
approve action the architect takes on
such approvals.
Article 5 deals with subcontractors
and states that the contractor is
obligated to furnish to the school
owner, through the architect,
the names of all proposed
subcontractors and suppliers for
each principal portion of the work.
Consider including a provision
that expressly states the school
owner may require replacement of
any subcontractor that the school
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PRACTICE TIP:
Review by the
school’s risk
manager or
insurance broker
is crucial.

owner determines is not responsible
based on prior experience. The
provisions on appointment and
vetting subcontractors should be
subject to public contracting laws
on engagement and substitution
of first-tier subcontractors. The
contract should also identify under
what circumstances the contractor
must supply claim waivers from
subcontractors. Under Oregon law
subcontractors cannot make lien
claims against school property, but
periodic direct confirmation that major
subcontractors are being paid can
help avoid bond and change-order
claims.
Article 6 includes an allocation of
coordination duties, if a separate
contractor performs portions of the
project. This is common, for example,
for installation of furnishings and
school equipment. The standard
AIA form requires the owner to
coordinate the two contractors’ work;
to the extent appropriate, the owner
should seek to allocate this duty to
the contractor.
Article 7 includes provisions for
processing and pricing change
orders and change directives, the
latter being change orders that the
contractor has not signed. Many
owner-oriented forms insist that no
change order will be effective unless
the owner has agreed in writing. This
concept works for a change proposed
by either party, but does not work
for changes arising from unforeseen
conditions or owner-caused delays.
Also note that this article requires
that all change orders be prepared or
signed by the architect–this normally
should be changed so that the owner
may do so without the architect’s
involvement. The change pricing
mechanisms may be supplemented
to limit costs and fees that may be
passed to the school owner. Also
consider including a provision that the
change order, once signed, is a final
settlement of any payment arising
from the change.
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Article 8 identifies circumstances
under which the contractor may
claim a time delay. Some owner
representatives seek to include a
provision that the contractor’s only
remedy for delay is time extension,
a so-called “no damage for delay”
provision. Please note that these
provisions are not allowed under
Oregon law for public contracts, to the
extent the delay is attributable to the
owner. See ORS 279C.315.
Article 9 states the procedures
for calculating progress and
final payments, and defines the
concepts of substantial and final
completion. The owner should
confirm that payment procedures are
consistent with the owner’s internal
payment processing protocol, and
requirements of the owner’s funding
source (including any bonds). The
definition of substantial completion
in this form is very summary and
typically should be supplemented.
The owner also should consider what
additional deliverables should be
required before work is considered
substantially or finally completed,
such as permits, as-built drawings,
manufacturer’s warranties, claim
waivers and prevailing wage
reports. Section 9.10.4 includes
a waiver of school owner claims
upon final payment other than four
stated exceptions; given the school
owner’s responsibilities for protecting
public claims, consider deleting
this provision. Finally, consider
including a provision requiring the
contractor to retain project records
after completion, for the purpose of a
potential public audit.
Article 10 allocates the responsibility
for jobsite safety to the contractor. This
is a good place to include reference
to any school owner access and
construction rules and regulations, and
any restrictions not otherwise listed
in the contract on staging, storage,
parking, access, restroom, noise
and dust, and work hours. However,
under recent Oregon court rulings,
the school owner should avoid any
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implication that the school has the right
to control or direct the contractor’s
safety program. There is also a section
dealing with hazardous materials; if
the contractor is to be responsible for
handling of hazardous materials, the
section requires modification to state
that. The school owner might also
consider deleting the indemnification of
the contractor for hazardous materials.
Article 11 gives a few general
provisions regarding insurance and
bonds, deferring to the exhibits for
the details. Two sections in this Article
remain of significant substance.
Section 11.3 waives subrogation
rights. This means the school owner
waives its and its property insurer’s
rights against the contractor for
damages covered by property
insurance. Normally, school owners
insured by PACE are advised to
delete Section 11.3 in its entirety,
since it waives recovery rights against
responsible parties. If the "waiver of
subrogation" remains in the contract,
then PACE may have no recourse
against responsible parties in the
event of a loss covered by property
insurance. For major projects
involving so-called “wrap” policies
(also known as owner-controlled
insurance policies or contractorcontrolled insurance policies), the
AIA insurance language will require
significant modification.
Article 12 covers the contractor’s
duty to uncover and correct work at
the insistence of either the architect
or government agencies. It also
provides the process for correction
of such work. The AIA form grants no
extension of the correction period for
the corrective work itself; this should
be revised, since corrective work may
take place near the end or after the
one-year period.
Article 13 is a good place to include
additional boilerplate contract
provisions, including the school
owner’s standard boilerplate
procurement forms that are not
redundant or in conflict with the AIA
provisions.
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Article 14 concerns contract
termination or suspension. The
A201 has separate provisions for
termination by the contractor for
cause, termination by the owner
for cause, and termination by the
owner for convenience. Each has
a different calculation of payments
owed to the contractor; consider in
any event limiting the contractor’s
recovery for unearned profit and
overhead. Make sure to delete the
requirement of certification in Section
14.2.2 before the school owner can
terminate for cause. Because the
school owner may be uncertain
whether a termination for cause will
later be upheld in dispute resolution,
it is a good idea to include language
allowing the school owner to convert a
termination for cause to a termination
for convenience at any time. It is also
prudent to include a provision that, to
the fullest extent allowed by law, the
contractor will not suspend work over
a payment dispute.
Article 15 concerns claims and
disputes. The 10-year time limit on
claims included in the language of
Section 15.1.2 should be eliminated.
Section 15.1.3 requires notice that
any claims be filed within 21 days of
the event in question. We suggest
this time limit should be restricted
to contractor claims. The school
owner should delete the waiver of
consequential damages in Section
15.1.7, unless the school owner
includes a liquidated damages
provision in the AIA A101 (since
liquidated damages generally
substitute for consequential
damages). Section 15.2 requires a
decision from a designated “initial
decision maker” before proceeding
to mediation and arbitration or
litigation; the school owner should
consider deleting this unnecessary
step and instead include any school
owner administrative procedures that
precede formal dispute resolution.
If the school owner does not want
to include mediation before formal
dispute resolution, delete the
mediation provisions. If the school
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owner has selected litigation as its
means of formal dispute resolution in
the AIA A101, delete the arbitration
provisions. Finally, the school
owner should consider inclusion
of a prevailing-party attorney fee
provision. This seems like an obvious
item, but if the school owner has inhouse counsel qualified to address
contract claims, it may decide to let
each party bear its own attorney
fees as a strategy to minimize its
exposure to legal costs.

3. Other AIA Forms –
Alternative Contracting
As noted in Chapter 3, the public
contracting statutes permit the use of
alternative contracting methods other
than hard bid when the statutory
and regulatory prerequisites to such
contracting are followed. In these
cases, school owners may turn to
alternative AIA contract forms as
the basis for contracting. In the
case of Construction Manager/
General Contractor procurements,
the AIA publishes form A133–2009,
“Standard Form of Agreement
Between Owner and Construction
Manager as Constructor where the
basis of payment is the Cost of the
Work Plus a Fee with a Guaranteed
Maximum Price.” The form includes
an exhibit for eventual establishment
of the Guaranteed Maximum Price,
and is to be accompanied with the

AIA general conditions document,
form AIA A201.
In the case of Design-Build
procurements, the AIA publishes
form A141–2014, “Standard Form
of Agreement Between Owner and
Design-Builder.” With the A141, the
general conditions of the contract
are included in an exhibit to the
form itself, so the A201 General
Conditions document is not used.
Practitioners should note that the
A141 anticipates that the design,
cost and schedule for the project
will be established at a future date,
after the contract is executed.
Many school owners may find this
approach unacceptable, and will
want a stated price or maximum
price and an outside completion date
established in the contract itself.
In all cases, the AIA documents,
which are geared toward private
procurement, will require substantial
modification or supplement to comply
with the state statutes and attorney
general Model Rules. Consultation
with seasoned counsel and project
consultants who have participated
in prior school procurements using
these forms is advised.
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Claims and Insurance

CHAPTER 5

I
PRACTICE TIP:
The amount of
liquidated damages
must not constitute
a “penalty.”

n any construction project,
things can go wrong. When this
happens, the school owner and
the design professional and/or
contractor will necessarily refer to
the work contracts. One of the first
considerations in any dispute is
whether the parties should attempt
mediation.
In mediation, the two parties (or
more) negotiate toward settlement
with assistance from a neutral third
party. Mediation is commonplace in
the construction industry and required
before arbitration or litigation in most
standard AIA contract forms. Unlike
arbitration, which is typically binding,
mediation is nonbinding unless the
parties reach a settlement.
The benefit of mediation is that it
provides the parties an opportunity
to settle before incurring arbitration
or litigation costs. Furthermore,
information shared as part of mediation
is generally treated as confidential.
Project documents and other evidence
disclosed during mediation will not
transform them into confidential
communications simply because
they were used in mediation, but
documents prepared specifically for
mediation are generally not admissible
in later proceedings. The protection
of such information is aimed at
encouraging the parties to candidly
acknowledge case weaknesses should
the matter proceed.
Under most construction contracts,
the parties mutually select the
mediator. In doing so, the parties
should consider:
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• Construction and construction
law experience. Not all mediators
need be construction lawyers.
Some mediators are professional
mediators, retired judges, claims
representatives, former industry
personnel, etc. Depending on the
dispute’s nature, the parties should
consider whether it is necessary
that the mediator understand all the
complexities of construction-related
disputes.
• Style. The parties should consider
whether the dispute involves
primarily factual versus legal
issues, and the strengths and
weaknesses of those issues.
For a party with a strong legal or
factual position, a more evaluative
mediator may be desirable. If, on
the other hand, the party’s legal
and/or factual merits are weak,
that party might opt for a mediator
who acts more as a facilitator–
that is, one who will push for an
acceptable business solution as
opposed to weighing the merits of
a particular case or argument.
• Success rate. The parties should
also inquire into the track record
of any proposed mediator. As the
goal of mediation is to reach an
acceptable settlement, both parties
should be vested in selecting
a mediator who is best able to
achieve that goal.

Arbitration vs. litigation

In the AIA contracts, there is an
opportunity to select the dispute
resolution mechanism—arbitration
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or litigation in court. In making this
determination, the parties should
consider the following:

docket or built-in time constraints.
For example, most circuit courts
require that a case be tried within
one year of a complaint’s filing.
Parties that elect arbitration are not
similarly bound and can select a
hearing date dependent upon the
complexity of issues. Parties can
also argue pre-arbitration motions by
phone, schedule arbitration for nonconsecutive days to accommodate
witness schedules, etc. This
becomes more important if the
arbitration will require several weeks.

• Privacy and confidentiality. Unlike
litigation, which is subject to public
hearings and a trial, arbitration
offers the parties more privacy.
Attendance at an arbitration
hearing is limited to the parties,
their lawyers, witnesses and the
arbitrator(s). The arbitrator is not
required to produce a detailed
written opinion of his or her
decision and no record is made of
the arbitration hearing. The parties
also have more flexibility to add
protections in arbitration versus
litigation. If the parties seek to
minimize publicity, arbitration is
more desirable.

• Expertise. Another commonly
cited advantage to arbitration
over litigation is that the parties
have some say in who will be
the decision-maker. Depending
on whom the parties select (see
considerations discussed above),
an arbitrator will likely have more
familiarity with construction-related
complexities than a judge or jury.
The time required to educate can
be significantly reduced if the
parties select an arbitrator with
construction experience.

• Certainty and convenience in
scheduling hearing dates. In
arbitration, the parties have
significantly more flexibility in
scheduling and generally have more
accessibility to the arbitrator for any
pre-arbitration disputes. The parties
are not bound by the trial court’s

Arbitration or litigation?
ARBITRATION

LITIGATION

Parties control ability to keep
private and confidential

Filing of lawsuit is published and
hearings are generally open to the public

Parties control scheduling of
hearings

Hearings and trial subject to the
court’s availability

Parties select decision-maker

Case assigned to judge

Arbitrators have more flexibility to
consider evidence

Judges are bound by court rules
in considering evidence

Parties control amount of
discovery

Discovery dictated by court rules

Parties control design of
arbitration process

Case subject to court timelines and rules

Third parties can only be joined if
Third parties can be joined if claims
contractually bound to the same or involve similar issues
similar dispute resolution process
Filing fees tied to amount of claim

Filing fees tied to amount of claim

Parties must compensate
arbitrator(s)

Judges are paid government officials

Generally final and binding

Right to appeal unfavorable outcome
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• Eased rules of evidence. Another
potential benefit of arbitration is
that the strict rules of evidence
need not apply. Arbitrators
generally have more flexibility to
allow evidence to be introduced
than a judge, and more experience
weighing evidence than a jury. In
considering whether this factor is
beneficial, the parties should also
weigh what arbitration rules will
apply. Article 15 of the standard
AIA A201-2017 generally requires
that arbitration be governed by the
American Arbitration Association
(AAA) Construction Industry
Arbitration Rules. If the parties
seek more flexibility, they should
consider opting out of or modifying
the AAA rules.
• Discovery limitations. Unlike
litigation, which permits broad
discovery and generally unlimited
depositions, arbitration limits
discovery to the exchange of

relevant documents and few, if any,
depositions. Due to the general
limitation of discovery, discovery
disputes and related motion
practice are also typically reduced
in arbitration.
• Flexibility. As indicated above, one
of arbitration’s greatest advantages
is the flexibility it allows the parties
in designing dispute parameters.
If the dispute is relatively simple,
the parties can minimize discovery
and set a cap on the hearing
time allotted. If it is complex and
involves multiple parties, they
can expand discovery, the time to
conduct discovery, the timing and
length of the arbitration hearing,
etc. Depending on how the parties
draft their arbitration provisions,
they can largely control how the
dispute is to be resolved.
• Efficiency. Traditionally, arbitration
has been promoted as a speedier
alternative to litigation as the

AMOUNT OF CLAIM

INITIAL FILING FEE

FINAL FEE

Up to $75,000

$750

$800

>$75,000 to
$150,000

$1,750

$1,250

>$150,000 to
$300,000

$2,650

$2,000

>$300,000 to
$500,000

$4,000

$3,500

>$500,000 to
$1,000,000

$5,000

$6,200

>$1,000,000 to
$10,000,000

$7,000

$7,700

>$10,000,000

$10,000 plus .01% of the
claim amount
above $10,000,000
up to $65,000

$12,500

Undetermined
monetary claims

$7,000

$7,700

Nonmonetary claims

$3,250

$2,500

Additional party fees
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If there are more than two separately represented
parties in the arbitration, an additional 10% of
each fee contained in these fee schedules will be
charged for each additional separately represented
party. However, additional party fees will not
exceed 50% of the base fees contained in these fee
schedules unless there are more than 10 separately
represented parties.
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parties generally have more control
over the process. The time to
educate a court or jury can also
be significantly reduced if the
parties select an arbitrator with
construction experience. These
potential benefits, however, depend
on how the parties and the arbitrator
ultimately process the arbitration.
• Costs. Similarly, arbitration has
also been promoted as a more
cost-effective means of resolution.
Again, this potential benefit
depends entirely on how efficiently
the parties and arbitrator run the
process. If it involves numerous
complex issues and sizeable
claims, the cost of arbitration
can actually dwarf the cost of
litigation. Further, unlike litigation,
arbitration requires that the parties
compensate the arbitrator for his or
her time. If the amount in dispute
requires a panel of arbitrators
under the AAA rules (or as
otherwise agreed upon), this cost
will automatically triple. Additionally,
the AAA requires sizeable filing and
administrative fees, which increase
with the amount in dispute. The
AAA standard fee schedule as of
July 1, 2015, is as follows:
• Joinder of parties/multi-party
disputes. Because arbitration
is consensual in nature, a party
cannot be compelled to arbitrate
without consent or an arbitration
clause in that party’s contract
or agreement. As such, if the
parties to a construction contract
elect to arbitrate, they must also
consider whether other parties on
the project (design professionals,
subcontractors, suppliers, etc.) are
similarly bound by the arbitration
provision.
o Dual-track disputes. To avoid a
dual-track dispute (two claims
that proceed in arbitration
and litigation, two separate
arbitrations, etc.), the owner
must first confirm that its own
contracts are consistent. That
is, if the owner elects arbitration
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in its design contract under
Article 8 of the AIA B101-2017,
it must also elect arbitration in
its construction contract under
Article 6 of the AIA A101-2017.
The owner must also ensure that
both contracts contain joinder
provisions that permit the parties
to join all affected parties in
one consolidated arbitration (or
litigation). Failure to do so will
result in increased costs should
a dispute arise that involves both
design and installation.
o Flow-down provisions. While
Article 15 of the AIA A2012017 allows consolidation
of arbitrations and joinder of
necessary third parties, such
third parties must similarly
be bound by the contract’s
arbitration provision before
they can be compelled to
participate. For this reason,
Article 5 of the AIA A201-2017
includes what is generally
known as a flow-down provision,
wherein the contractor must
require its subcontractors to be
bound by the prime contract’s
terms, including its alternative
dispute resolution procedures.
The owner’s risk, however,
is relying on the contractor to
include such provisions in its
downstream subcontracts and
agreements. If the contractor
fails to include such a flow-down
provision in its agreements
with suppliers, vendors, etc.,
then those third parties will not
be obligated to participate in
arbitration. This could result
in fragmented claims and
increased costs should a third
party bring a direct action
against the owner. Accordingly,
it is prudent to review the
contractor’s subcontract forms
(or other agreements, including
purchase orders) before they
are executed. Furthermore, the
standard AIA B101-2017 form
contains no flow-down provision
concerning consultants that may
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be hired by the architect. As
such, the AIA B101-2017 form
should be modified to include
such a provision, and the
owner should review any subconsultant agreements before
they are executed.
• Enforceability of arbitration clause.
Under Oregon law, an arbitration
provision will be enforced and
cannot be waived, except by the
parties’ mutual agreement. See
ORS 36.610. Accordingly, if the
parties elect to arbitrate, it is all the
more important that they ensure
consistency between all project
contracts and agreements.
• Finality. Unlike litigation, arbitration
is generally final and binding – with
no right to appeal. Under Oregon
law, a court will only review an
arbitration award under the very
limited circumstances of: (1) fraud,
(2) evidence of partiality, corruption
or prejudicial misconduct by the
arbitrator, (3) the arbitrator’s
refusal to postpone a hearing on
a showing of good cause that
resulted in substantial prejudice,
(4) the arbitrator exceeding his
or her authority, (5) lack of an
agreement to arbitrate, or (6) the
arbitration was conducted without
proper notice. See ORS 36.705.

1. Types of claims in
construction disputes

Claims during the construction
process can take various forms,
limited only by the creativity of
the party’s counsel. A review of all
theories of recovery available on
public construction projects is beyond
the scope of this chapter, but an
overview follows.

2. Bid protests

As discussed above, public
contracting for construction projects
requires that specific procurement
procedures be followed. If not,
any adversely affected bidder or
trade association of construction
contractors has the statutory right
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under ORS 279C.460(1) to file suit to
require compliance with bidding laws.
This right does not extend to personal
service contracts for architectural,
engineering, photogrammetric
mapping, transportation planning, or
land surveying services. Venue for
such suit is the circuit court in the
county where the public contracting
agency maintains its principal offices.
The most common causes of bid
disputes involve:
• Nonresponsive bids. A party that
is not declared the low bidder
may file a formal protest against
the contracting agency’s award
to the apparent low bidder.
These disputes typically include
allegations that the apparent low
bid was somehow deficient and,
therefore, nonresponsive. Such
deficiencies can include:
o The failure to fully complete the
bid form;
o The inclusion of a clerical or
computational error in the bid;
o A deficiency in the structure
or status of the party submitting
the bid;
o The failure to submit the
necessary bid bond;
o The failure to submit a bid bond
in the name of the same party
submitting the bid;
o A bidder’s failure to
acknowledge an addendum to
the solicitation documents;
o The failure to disclose required
first-tier subcontractors;
o The failure to demonstrate that
the bidder is qualified to submit
a bid; and/or
o Any other bid mistake.
• Untimely bids. Issues over
timeliness usually arise when a bid
is delivered late by mail or courier
service, or when the contracting
agency permits a late submission.
• Bid modifications or withdrawals.
A party that is not declared the
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low bidder may also protest when
the contracting agency permits
a bid modification or allows a
party to withdraw its bid after the
submission deadline.
Most bid protests are filed only by the
second-lowest bidder when there is
evidence of a bid error or irregularity
in procurement procedures.
Furthermore, before an adversely
affected bidder can file a claim under
ORS 279C.460, it must exhaust its
administrative remedies.
Should a formal protest be filed in
circuit court, the court has discretion
to award reasonable attorney fees
and costs on trial and appeal to the
prevailing party. The court also has
discretion to award “any damages
suffered as a result of the court action”
to the public contracting agency if it
successfully defends the claim.

connection with the performance of
the contract.
Claim notice must be sent by
registered or certified mail or handdelivered to both the contracting
agency and the contractor that
supplied the bond within 120 days
after the claimant last supplied
labor, materials or rental equipment.
For persons claiming money due
under the final bullet point above,
the notice period is 150 days after
the employee last supplied labor or
materials. Assuming proper notice
was provided, an action against the
bond must be filed within two years
after the claimant last supplied labor
or materials.
Under Oregon law, the contracting
agency can be held liable to unpaid
claimants if it fails to require the
contractor to provide the bond.

3. Little Miller Act claims

4. Breach of contract

Oregon’s Little Miller Act, modeled
after the federal Miller Act, requires
general contractors on a public
construction project to post bonds
guaranteeing performance of their
contractual duties and payment of their
subcontractors and material suppliers.
Oregon’s Little Miller Act requires a
bond because liens on public projects
are not permitted. Under Oregon’s
Little Miller Act, the following persons
may have a right of action:

The primary type of construction claim
is an action for breach of contract.
To determine whether such a claim
exists, one must look to the contract
terms. The most frequently litigated
construction contract provisions
include the following (this list is not
exhaustive):

• A person claiming to have supplied
project labor or material;

• Defective plans or specifications;

• Any person having a direct
contractual relationship with the
contractor furnishing the payment
bond;
• Any person having a direct
contractual relationship with any
subcontractor;
• Any assignee of the above person;
or
• A person claiming money due from
the State Accident Insurance Fund
Corporation, the Unemployment
Compensation Trust Fund, or
the Department of Revenue in
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• Payment;
• Scope of work;
• Changed or additional work;
• Notice;
• Site investigation;
• Concealed or unknown conditions;
• Time extensions;
• Late or defective owner-furnished
items;
• Acceleration of work;
• Delays;
• Improper termination;
• Breach of express warranties; and
• Breach of implied warranties.
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Generally, under a breach claim,
only direct damages – those that
were reasonably foreseeable by the
parties at the time of contracting –
are recoverable. Most public
contracts waive the right to recover
consequential damages. See e.g.,
AIA A201-2017, § 15.1.6.

5. Tort claims

The Oregon Tort Claims Act (OTCA),
ORS 30.310-30.400, does not prevent
a party from asserting a tort claim
against a contracting agency on a
construction project. However, before
a party can bring a tort claim against
a contracting agency, it must comply
with the notice provisions of ORS
30.275. These provisions require that
any person asserting an action “arising
from any act or omission of a public
body or an officer, employee or agent
of a public body” provide notice within:
• One year after the alleged loss or
injury, for wrongful death; or
• 180 days after the alleged loss or
injury, for all other claims.
Failure to provide such notice can
result in the waiver of claim rights.

6. Quantum meruit claims

Quantum meruit (Latin: “what one
has earned”) is a theory of implied
contract in the absence of an express,
written contract. Generally, if a
contractor performs work beyond
what is required under the contract
and no change order is entered, the
contractor may attempt to recover
fees for the additional work under
quantum meruit. Although routinely
brought as an alternative theory of
recovery in the private construction
context, it is not as common in the
public construction context. For
example, a public body arguably may

not be held liable in quantum meruit if
its charter requires that any contract
be written and/or approved by the
governing body. Indeed, Oregon
courts have held that, even if agreed,
the performance of extra work on a
public project without an executed
change order from the public body
may bar recovery of additional fees.
(See below, however, discussing
cardinal change/reasonable value.)

7. Claims for additional
time and money

In addition to standard payment
claims, discussed further below,
construction contracts present
a host of potential theories of
recovery. The most common
theories include the following:
• Changed or additional work.
Most public contracts include
a changes provision. See e.g.,
Article 7 of the AIA A201-2017.
These provisions generally grant
the owner the right to change,
increase and/or decrease the
scope of work without voiding the
contract. These provisions also
generally require the contractor
to continue performing the work
despite any dispute over resultant
cost or time impacts. To the extent
the contractor intends to seek
additional time or costs associated
with what it considers to be a
change in the scope of its work, the
contract typically requires that the
contractor provide proper written
notice. See e.g., AIA A201-2017,
§15.1.4 (requiring written notice of
increased costs before proceeding
with work); §15.1.2 (requiring
written notice within 21 days of
event giving rise to the claim).

Common causes of bid disputes
•

Nonresponsive: failure to complete a bid form, clerical errors, failure to
submit bond, etc.

•

Untimely: those bids that arrive late by mail or courier service, or when the
contracting agency permits a late submission.

•

Modifications or withdrawals: when the contracting agency permits such
actions after the submission deadline.
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• Defective plans or specifications.
Claims based on defective plans or
specifications, also known as claims
for the breach of the warranty
of the plans and specifications,
are also generally cognizable
under the changes provision.
These claims are based on the
assumption that owner-supplied
plans and specifications, if followed,
will result in satisfactory project
construction. These types of claims
generally do not arise until after the
contractor has attempted to comply
with the plans and specifications
and discovers conflicts or errors.
To the extent the contractor
seeks additional time or costs
associated with defective plans or
specifications, the contractor must
provide notice. See e.g., Article 15
of the AIA A201-2017.
• Concealed or unknown conditions.
Most public contracts include a
provision to address subsurface
or other concealed conditions.
See e.g., AIA A201-2017, §3.7.4.
To the extent a contractor
encounters such conditions, it must
comply with the contract notice
provisions to preserve its claim
rights. To prevail on a concealed
or unknown conditions claim,
the contractor must show that
the conditions encountered were
reasonably unforeseeable based
on all the information available to
the contractor at the time of bid.
Although owners routinely insert
exculpatory language into their
contract documents [see e.g.,
AIA A201-2017, §3.2 (requiring a
contractor to familiarize itself with
the site, contract documents and
field conditions)], such provisions
do not universally protect owners
from claims where the contractor
relied on owner-supplied
information such as geotechnical
reports, surveys, boring data, etc.
• Cardinal change/reasonable value.
By definition, a cardinal change
is so profound that it cannot be
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redressed under the contract.
Oregon has generally adopted this
doctrine, which was born out of
federal law, but does not refer to it
as a “cardinal change.” Rather, a
contractor in Oregon may seek to
recover, under a theory of quantum
meruit, the reasonable value of
its performance if it has been
made substantially more difficult
and costly by the owner’s actions
following contract execution.
The contractor must generally
demonstrate that the changes were
so great that the court is justified in
treating the contract as abandoned
and implying a new contract for
the reasonable value of services
actually rendered.
• Impact claims. Impact claims
often result from alleged
mismanagement, delay or other
circumstances that make the work
more difficult to complete than
anticipated at the time the parties
executed the contract. However
characterized, these types of
claims generally seek to recover
additional contract time, costs, or
both due to a loss of anticipated
efficiency during construction.
The most common impact claims
affecting public contracts include:
o Delay. This generally refers
to incidents that affect the
performance of a given activity,
thus changing the project
completion date. Although
commonplace in private
construction contracts, “nodamages-for-delay” provisions
are generally unenforceable
as a matter of law on public
projects. See ORS 279C.315.
o Disruption. This generally
refers to the interruption of
the contractor’s planned work
sequence. This can result
from changed or extra work,
defective plans or specifications,
concealed or unknown
conditions, or simply interference
by the owner or the owner’s
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o

o

o

o

agents. Although distinguishable
from delay, the two often go
together as a disruption usually
leads to a delay.
Acceleration. This results
from an attempt to speed
up work progress to achieve
an earlier completion date
or recover time lost due to
previous delays. Directed
acceleration occurs when an
owner instructs the contractor
to work overtime, add days,
etc. Constructive acceleration
occurs when the owner refuses
to recognize an excusable
delay that should entitle the
contractor to additional time
under the contract, but the
owner demands that the
contractor adhere to the original
completion schedule.
Trade stacking. This occurs
when a contractor asks separate
trades to work in a congested
area at the same time,
causing potential delays and
inefficiencies.
Labor productivity losses. Such
losses can occur when owners
create disruption or cut jobsite access, limiting the ability
of contractor crews to profit
from an “experience curve” or
“production rhythm.”
Extended overhead costs. When
a contractor claims that it has
been delayed due to no fault of
its own, it may seek to recover
extended overhead costs. These
typically include additional office
trailer rental, equipment rental,
office supplies, phones, utilities,
vehicles and administrative staff
costs.

8. Termination for cause

All public contracts have a termination
for cause or termination for default
clause. A termination for cause occurs
when an owner or contractor declares
a party to the contract to be in material
breach, excusing performance
by another party. The measure of
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damages under a termination for
cause is typically outlined in the
contract. See e.g., AIA A201-2017,
§§14.1-14.2. Generally, if the owner
is the defaulting party, the contractor
recovers its expectation, including
the cost of work performed to date,
plus its reasonable overhead, profit
and resultant damages. Recovery,
however, is generally conditioned
upon the contractor’s compliance with
the notice provisions of the contract.
See AIA A201-2017, §14.1.3. If the
contractor is the defaulting party,
the owner has the right to hire a
replacement contractor and charge
costs to complete the work back to
the original contractor. To withhold
further payments from the contractor,
the owner must similarly give the
contractor contractual notice. See AIA
A201-2017, §14.2.2 and §14.2.4.

9. Termination for
convenience

Similarly, most construction contracts
grant the owner the right to terminate
the contract for convenience and
without cause. See e.g., AIA A2012017, §14.4. In such events, the
contractor is entitled to payment for
work executed, plus costs incurred
as a result of the termination and
reasonable overhead and profit on
work not executed. In short, the
contractor is entitled to be made
whole. Generally, no construction
contracts grant the contractor the
right to terminate for convenience.
Contractors are generally only
permitted to terminate for cause, which
most often stems from non-payment.

10. Liquidated damages

Under Oregon law, liquidated
damages are generally enforceable
if, at the time of contracting, the
amount fixed was a reasonable
forecast of the harm likely to be
caused by the contractor’s failure
to timely complete construction. In
essence, liquidated damages act
as a substitute for actual damages
resulting from a specific breach.
A liquidated damages provision
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generally relieves the owner of the
burden of proving actual damages.
Although the standard AIA forms do
not include a liquidated damages
provision, they do reference liquidated
damages. See e.g., AIA A101-2017,
§3.3 (prompting the parties to include
liquidated damages, if appropriate).
We generally recommend adding a
liquidated damages provision if time
is of the essence and the project must
be available for use by a date certain.
Care must be taken, however, to
ensure that liquidated damages
bear a reasonable relation to the
anticipated loss. Failure to do so
could render the provision void and
unenforceable as an illegal penalty.
Please note that if the contract is not
included as part of the bid package,
a liquidated damages provision might
also be deemed an unenforceable
penalty due to the bidder’s inability to
identify and quantify such damages.

11. Construction defect claims
Problems with an improvement’s
design or construction can arise
after completion, necessitating costly
repairs and potentially interfering with
the owner’s use of the improvement.
Such problems can also result
from improper repairs, additions or
remodel work. Fortunately, Oregon
law provides owners an opportunity
to seek compensation for necessary
repairs and expenses.

• Who can assert a claim for
construction defects?
The owner of a building can assert
construction-defect claims for
problems arising from original
construction, repairs or remodeling.
The building’s owner does not have
to be the same one who originally
contracted for the work–in other
words, Oregon law allows such claims
by “subsequent owners.” What legal
claims are available to an owner?
A building owner who actually hired
the architect or contractor can assert
a claim for contract breach in design
or construction. The owner can also
assert claims for breach of warranties
found in the contract, breach of
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“implied warranties,” and in many
circumstances a variety of noncontract claims such as negligence,
negligent misrepresentation, and
intentional misrepresentation.
A “subsequent owner” cannot assert
contract-based claims unless the
“subsequent owner” can demonstrate
a valid assignment of contract rights
or that he or she was a third-party
beneficiary of the original contract.
• Who is potentially liable for
construction defect problems?
Architects, engineers, contractors,
subcontractors, and product suppliers
can all be liable for construction-defect
problems. In addition, project managers
or other consultants involved in design
or construction may also be liable
parties under Oregon law.
• What damages are available
under state law?
In general, Oregon law allows an
owner to assert monetary claims
sufficient to restore the property, as
well as additional costs that the owner
may incur. The primary damage
typically asserted in a constructiondefect claim is the cost to restore the
property. For example, if the claim is
that a building’s windows leak, then
the claim will focus on the cost to
repair windows and any harm caused
by leaks.
An owner may be able to assert the
costs of consultants to analyze the
building’s condition, and perform other
work such as formulating the scope of
necessary repairs.
An owner may also be able to assert
additional damages associated with
loss of use or impaired use of the
improvement due to construction
problems, such as a leaky roof
rendering a room unusable. Similarly,
if expected repairs will render an
improvement unusable for a period
of time, the owner may be entitled to
loss-of-use damages.
Along with repair costs, an owner may
also seek to recover costs such as
the anticipated moving and storage of
personal property.
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Attorneys’ fees and other costs of any
litigation over construction defects
are not generally recoverable under
Oregon law for most constructiondefect claims unless the contract(s)
between parties have a specific
provision for doing so.
• What repairs can be
made before or during
the claim process?
An owner can repair the defective
condition before formally instituting a
claim, during the claim’s pendency, or
after it has been resolved. If an owner
conducts repairs before or during the
claim’s pendency, the owner must
take steps to notify, well in advance,
all potential responsible parties.
Failure to do so could result in severe
consequences for the owner.
• Are there time limitations
in asserting claims for
construction defects?
Oregon law imposes time limitations
for all construction-defect claims. In
addition, contracts between parties
may define different time limitations,
which a court may enforce.
• What is the statute of repose?
In the construction context, Oregon
law imposes a claim’s outer time
limit, which is called a “statute of
repose.” When a building’s owner is
a “public body” as defined by Oregon
statute (this includes school owners),
the statute of repose is 10 years
from the “substantial completion or
abandonment of such construction,
alteration or repair of the improvement
to real property.” See ORS 12.135(2).
Any construction-defect claim, then,
whether based on the contract
between parties, or a tort claim, must
be commenced within 10 years of
substantial completion
(or abandonment).
Given that an owner as described
above will have 10 years from
“substantial completion” to assert a
claim, the definition of “substantial
completion” is important. This
is the date either (i) when the
contractee accepts in writing that the
construction has been completed
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so that the structure is ready for
use or occupancy, or (ii) if there is
no written acceptance, the date the
contractee accepts the fully completed
construction.
Typically, a Certificate of Substantial
Completion is used to show the
contractee’s acceptance in writing as
to use or occupancy, although any
written acceptance could suffice.
• Are there shorter statutes
of limitation?
The “statute of repose” described
above sets an outer limit on any
construction defect claim. Within that
10-year period, however, shorter
statutes of limitation apply to limit
when claims can be brought.
For claims based on contract, such
as breach of contract, claims must
be asserted within six years. When
to start the six-year limitation is a
question in Oregon. Recent decisions
suggest that it should start when
the owner reasonably discovers the
problem. For most tort claims, such as
negligence, the statute of limitations
is six years from the problem’s
discovery. Some tort claims, such
as fraud, will probably be deemed to
be covered by a two-year statute of
limitations, dating from the problem’s
reasonable discovery.
An important caveat to these rules is
that the time limitation for any claim
(whether arising from contract or
otherwise) for design professionals
such as architects and engineers is
two years from discovery of the injury
or damage. See ORS 12.135(3)(a).
Contractual clauses may change
statutes of limitation and ultimate
repose. For example, some older AIA
contracts contain an “accrual clause”
that starts ALL statutes of limitation
upon substantial completion, not upon
the actual discovery of the problem.
• How about insurance coverage
for construction defects?
Contractors carry commercial general
liability policies, which are generally
available for resultant damage caused
by construction defects. Insurance
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coverage is typically not available for
damage to the work performed by
the contractor itself, unless that work
was performed by subcontractors.
Policy endorsements may limit or
totally exclude coverage, such as
an exclusion for mold. This type of
insurance policy is occurrence-based
(i.e., insurance policies are triggered
on the dates that the physical loss
occurred).
Engineers and architects typically
carry errors and omissions policies,
not commercial general liability
policies. These policies are generally
available, depending upon the claims,
for the professionals’ malpractice.
These errors and omissions policies
are generally claim-based [i.e.,
insurance policy is triggered on the
date that a covered claim is made and
(possibly) reported to the insurer].
Construction defect problems may also
be addressed through the property
owner’s own insurance.
These property insurance
policies generally do
Common construction
not cover damage
caused by construction
defect questions
defects. However, some
1. I discovered leaks in our 7-yearinsurance policies may
old building and want to stop
have provisions that
them right away. Is this OK? Yes,
allow for coverage
but you should consult with an
attorney, and make sure to put
anyone potentially at fault on
notice of the repairs before you
start them.

2. If we have a dispute with
our architect that involves
attorneys, who has to pay for
them? Generally, under Oregon law,
each side has to pay its own legal
expenses. Any exception would be
spelled out either in the contract or in
an Oregon statute.
3. We are almost 10 years from the
completion of construction on
one of our buildings—is there
anything we should be aware
of? Yes, 10 years after construction
any potential claims relating to
construction are extinguished. The
owner should consider having the
building inspected by a professional
before that 10-year period expires.
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12. Insurance

Insurance is a crucial
component in every
project involving
construction or property
improvement. The
AIA contract forms
themselves have
specific provisions
relating to insurance
procurement. In general,
the owner’s three
main considerations
are the (1) builder's
risk policy coverage;
(2) contractor’s
insurance; and (3) the
design professional’s
insurance.1 Insurance
is a specialized field,
however, and any owner
would be well-advised to

involve an insurance professional at
any construction project’s outset.
• What is builder’s risk
insurance?
Builder’s risk insurance is also known
as “course of construction” insurance,
and covers against damage or
loss of a building while it is under
construction, renovation or repair.
Such coverage generally includes,
among other things, fire, theft, wind,
lightning, vandalism and mischief.
The policy may also include coverage
for items in transit to the construction
site and items stored there, as well
as "soft costs" not directly related to
construction. The policy may also
include loss of revenue due to a
delay in completion. The insurance is
normally written for a specified amount
on the building and does not cover
losses that occur before construction
begins or after it is completed.
The AIA contract form by default
places the burden of obtaining this
insurance on the owner. This can be
found in the A201 general conditions
section, Article 11. The owner may
consider shifting that burden of
obtaining builder’s risk insurance to
the general contractor. The owner
may also consider specifying that the
owner (as well as the contractors and
subcontractors) be protected under
this policy.
• What are the contractor’s
insurance considerations?
The typical contractor liability
insurance policy covers damages that
the insured becomes legally obligated
to pay under certain specified
circumstances. This typically includes
property damage or bodily injury. This
insurance is often referred to as thirdparty coverage because it applies to
claims by those who are not parties
to the insurance contract. Liability
insurance for contractors is generally
a commercial general liability policy. In
addition to indemnifying the insured,
the policy generally obligates the
insurer to defend any lawsuit against
an insured for damages payable
under the policy’s terms.
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These are known as “occurrencebased” policies. That means that the
coverage applies to property damage
or bodily injury that occurs during
the policy year in question. These
contractor policies typically exclude
coverage for “professional liability”
such as design work.
Frequently, liability insurance policies
provide coverage for additional
insureds, or AIs. An AI is entitled to
all protection under the policy, unless
the policy specifies limitations. In most
cases, an AI is listed on a separate
endorsement.
As described more fully above, the
AIA contracts include insurance
requirements. The A101 Article 10
includes generic requirements for
insurance. The limits, deductibles, and
any special insurance requirements
should be included in this section.
The A201 general conditions contract
terms also include an article, number
11, concerning insurance. This article
by default requires the contractor to
name the owner, the architect and the
architect’s consultants as additional
insureds under the contractor’s
general liability policy. This helps to
protect them from liability arising from
the contractor’s negligent acts or
omissions. An owner should consider
requiring copies of the endorsements
for AI as well as the underlying policy
of insurance.
• What about design
professional’s insurance?
Professional liability coverage for
design professionals differs from the
commercial general liability insurance
provided for contractors. The key
areas to consider with professional
liability policies are that they cover
third-party claims against the insured

for liabilities arising in the scope
of providing professional services
(such as architectural drawings). The
coverage is for errors and omissions
(“E and O”) of the insured in the
course of providing professional
services. The policy’s definition of
“professional services” is key to
the coverage provided. The policy
will usually provide a specific list of
professional services insured.
Professional liability coverage is also
known as “claims made” coverage.
Such coverage means that the
insurance applies to claims made
during the policy period, regardless
of when the wrongful actions or
omissions took place. However,
E and O policies typically carry a
retroactive date listed in the insurance
policy. This has the effect of limiting
coverage to wrongful actions and
omissions that took place within
the retroactive date listed in the
policy. Some E and O policies will
also include, as part of the coverage,
a reporting requirement for the
professional, such as “We will pay
on behalf of the insured all sums…
for any claim first made against the
insured during the policy period
and reported to us during the
policy period…”
The revised AIA B101-2017 article
2.5 includes a detailed section on
architect insurance. The new B101
requires commercial general liability
insurance, employer’s insurance,
even auto insurance.

For projects involving “wrap insurance policies” the language of the AIA contract forms
may require significant modification.
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